
Federal Acquisition Regulation provides that 
the same remedies applicable to the GAO are 
allowed in an agency-level protest2 (although 
several agency FAR supplements contradictorily 
prohibit an agency official from awarding any 
costs).3 For each forum, this Paper (a) presents 
a brief history of the forum’s jurisdictional un-
derpinnings, focusing primarily on the forum’s 
ability to award protest or bid and proposal costs, 
(b) describes the circumstances that will lead the 
forum to award any costs, and (c) explains the 

Recovery of protest costs and bid and proposal costs in a bid protest are often seen as a second-
 ary remedy. When protesting an award, a protester generally favors equitable remedies (such as 

injunctive and declaratory relief) directing an agency to correct errors in the procurement process 
that could eventually lead to the protester receiving the contract award. The potential recovery of 
some monetary relief—either alone or in tandem with equitable relief—still provides some incentive 
for protesters to challenge errors in the procurement process and violations of law.1

 This Briefing Paper provides an overview of the recovery of protest and bid and proposal costs at 
the three most commonly used protest fora: (1) the Government Accountability Office, (2) the U.S. 
Court of Federal Claims, and (3) the Office of Dispute Resolution for Acquisition in the Federal 
Aviation Administration. This Paper does not discuss agency-level protests because generally the 
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procedures and standards for recovering costs 
once the forum has issued a recommendation 
or order to the agency to pay protest or bid and 
proposal costs.

Government Accountability Office

 The Government Accountability Office (until 
2004 known as the General Accounting Office)4 
is an arm of Congress that has been adjudicat-
ing bid protests almost since it was established 
in 1921.5 It is the oldest federal forum to hear 
bid protests and continues to be the most used,6 
hearing an average of more than 1,500 protests 
per year in the last five years including close to 
2,000 protests in Fiscal Year 2009.7

 Despite the GAO’s lengthy tenure hearing 
bid protests, for the first 60 years, there was no 
clear statutory authority specifically allowing it 
to do so.8 The authority was justified by relying 
on an assortment of statutes allowing the GAO 
to settle and adjust accounts concerning the 
Government, to revise public accounts, and 
to render a decision on a question submitted 
by a Government disbursing official or agency 
head.9 Within its original hazy statutory web of 
authority over bid protests, for a long time the 
GAO recommended only equitable remedies 
for protesters.

 In 1974, the GAO recognized for the first time 
its authority to award bid and proposal costs.10 
The GAO explained that it would award bid and 
proposal costs in appropriate cases because the 
U.S. Court of Claims’ standards of arbitrary and 
capricious behavior for awarding such costs then 
matched the GAO’s standards for adjudicating 
protests.11 In the same decision, however, the 

GAO refused to award protest costs, including 
attorneys’ fees.12

 In 1984, Congress passed the Competition 
in Contracting Act, which finally provided the 
GAO with explicit statutory authority to adjudi-
cate bid protests.13 CICA also sets forth various 
forms of equitable relief and, as pertinent here, 
monetary relief that the GAO can recommend.14 
In particular, CICA states:15 

If the Comptroller General determines that a 
solicitation for a contract or a proposed award 
or the award of a contract does not comply with 
a statute or regulation, the Comptroller General 
may recommend that the Federal agency con-
ducting the procurement pay to an appropriate 
interested party the costs of—

 (A) filing and pursuing the protest, including 
reasonable attorneys’ fees and consultant and 
expert witness fees; and 

 (B) bid and proposal preparation.

CICA thus expanded the GAO’s ability to recom-
mend the award of monetary relief, including for 
the first time allowing the GAO to award protest 
costs, including attorneys’ fees. The GAO’s Bid 
Protest Regulations then implemented CICA’s 
remedies, including allowing the GAO to rec-
ommend the award of protest costs and bid and 
proposal costs.16

 ■ When Does The GAO Award Protest Costs

 The GAO has stated that its award of protest 
costs “is intended to relieve protesters with valid 
claims of the burden of vindicating the public 
interest which Congress seeks to promote; it is 
not intended as a reward to prevailing protesters 
or as a penalty imposed upon the government.”17 
There are two primary circumstances where the 
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GAO will recommend an award of protest costs. 
First, it will almost always do so when it issues a 
published decision sustaining a protest. Second, 
the GAO will often award protest costs before 
it can issue a decision where it determines the 
agency has unduly delayed in taking corrective 
action. At the GAO, as discussed in detail below, 
protest costs include primarily attorneys’ fees, 
expert witness fees, and internal labor costs.

 Generally, whenever the GAO issues a deci-
sion sustaining a protest, it will recommend 
that an agency award the protester its protest 
costs, including attorneys’ fees, usually along 
with a recommendation for other appropriate 
equitable relief.18 This necessarily means that 
a protester has shown a prejudicial violation 
of a procurement statute or regulation.19 For 
example, the GAO does not reserve the award of 
costs for only those cases where it recommends 
minimal equitable relief but will recommend 
the award of protest costs even when it also 
recommends that the agency award a contract 
to the protester.20 Thus, if the GAO issues a 
decision sustaining a protest, then the protester 
generally is entitled to its protest costs.

 The GAO’s rules specifically state that it may 
also recommend the award of protest costs even 
if the agency takes corrective action before the 
GAO has an opportunity to render a written 
decision.21 Unlike the situation when the GAO 
issues a decision sustaining a protest, when the 
agency takes corrective action, the GAO does 
not always immediately award protest costs. 
A protester, however, must request that it be 
awarded its protest costs within 15 days from 
the time it learns (or should have learned) 
that the GAO closed the protest based on an 
agency’s decision to take corrective action.22 
The GAO will recommend the award of pro-
test costs if it determines the agency “unduly 
delayed taking corrective action in the face 
of a clearly meritorious protest.”23 Thus, this 
standard generally requires that a protester 
show that (1) the agency unduly delayed taking 
corrective action, and (2) the protester would 
have clearly prevailed on the merits.

 The GAO generally uses the submission of the 
agency report as the dividing line for determining 
whether an agency has “unduly delayed” in taking 

corrective action.24 If an agency takes corrective 
action any time before filing an agency report 
in response to a protest, the GAO will generally 
not award protest costs because the GAO does 
not consider the agency to have unduly delayed 
taking corrective action.25 On the other hand, 
if an agency fails to take corrective action until 
after the agency submits its report, the GAO will 
frequently award protest costs.26

 The GAO defines a “clearly meritorious pro-
test” as one in which the protester would have 
been successful had the agency not taken cor-
rective action.27 Aside from a written decision, 
where the GAO conducts an alternative dispute 
resolution outcome prediction conference (often 
by telephone), the GAO will frequently award 
protest costs.28 In these ADR outcome prediction 
conferences, the GAO identifies deficiencies in 
the agency’s conduct of the procurement, rec-
ommends that the agency take corrective action, 
and usually informs the parties that the GAO 
will issue a decision sustaining the protest if the 
agency refuses to take corrective action pursuant 
to the ADR outcome prediction conference.29 
(On occasion, the GAO uses the ADR outcome 
prediction process to inform the protester of 
deficiencies in its protest and recommend that 
the protester withdraw its protest.)30 However, 
an ADR outcome prediction conference recom-
mending agency corrective action is not the only 
circumstance where the GAO will find that a 
protest is clearly meritorious short of a written 
decision.31 For example, where an agency takes 
corrective action any time after issuing its report, 
a protester may request the GAO to determine 
whether a protester filed a “clearly meritorious” 
protest justifying the award of protest costs.32

 Finally, as a general rule, the GAO normally 
does not limit the award of protest costs to any 
particular successful protest issue, concluding 
that such a limitation would contradict the broad 
remedial intent of CICA.33 However, in certain 
circumstances, the GAO will limit the award of 
costs where it finds that the successful protest 
grounds are “clearly severable”—for example, 
where the initial and supplemental protests raise 
completely different protest grounds based on 
unrelated core facts.34 But, in most circumstances, 
the GAO will find that various protest grounds are 
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intertwined, justifying the award of protest costs 
for a protester’s pursuit of the entire protest.

 ■ When Does The GAO Award Bid &   
 Proposal Costs

 In contrast to protest costs, which relate to 
the costs incurred by a contractor in pursuing a 
protest, bid and proposal costs relate to the costs 
incurred by a contractor in preparing its bid or 
proposal in response to a solicitation. While the 
GAO almost automatically awards protest costs 
where it issues a written decision sustaining a 
protest, it has limited the circumstances when 
it will award bid and proposal costs. Given the 
comparatively similar language in CICA (quoted 
above), it is surprising that the GAO would not 
award both protest costs and bid and proposal 
costs more frequently. In its guide to its bid protest 
process, the GAO has noted that it “occasionally” 
will award bid and proposal costs “where there 
is no other relief available.”35 

 The GAO has justified the rarity of awarding 
bid and proposal costs by contrasting CICA’s 
permissive statutory language that the GAO 
“may” award such costs to CICA’s mandatory 
language that the GAO “shall recommend” 
certain equitable remedies if it finds a violation 
of procurement statute or regulation.36 Yet, 
CICA includes the same discretionary language 
regarding protest costs (as quoted above), but 
the GAO regularly awards protest costs. Thus, it 
does not appear that CICA’s statutory language 
explains the GAO’s different use of the two cost 
remedies. 

 Also, although the GAO will award protest 
costs where the agency takes corrective action 
before the GAO’s issuance of a decision, it will 
not award bid and proposal costs.37 The GAO has 
refused to award bid and proposal costs in these 
circumstances because its regulations list only the 
recovery of protest costs as an appropriate remedy 
where the agency takes corrective action.38

 Notwithstanding the GAO’s infrequent recom-
mendation to award bid and proposal costs, there 
are at least three circumstances where it will do 
so: (1) where changed circumstances render no 
longer relevant a proposal that was previously 
submitted, (2) where appropriate corrective ac-

tion may not be implemented, and (3) where the 
agency unduly delays taking corrective action.39

 First, the GAO has awarded bid and proposal 
costs where “changed circumstances” render a 
protester’s prior proposal no longer relevant.40 
An example of changed circumstances that might 
render a prior proposal irrelevant arises when 
the agency cancels the solicitation at issue and 
issues a new solicitation or performance work 
statement that represents new requirements that 
are “fundamentally different” from those in the 
protested solicitation.41 

 Second, the GAO has allowed the recovery of 
bid and proposal costs where its recommended 
corrective action may not be implemented. For 
example, where the protested contract is fully 
performed during the pendency of a GAO pro-
test (presumably because the CICA stay either 
never came into effect or the agency successfully 
overrode the stay), the GAO will recommend 
the award of bid and proposal costs.42 Also, the 
GAO has awarded bid and proposal costs where 
the protest challenges an award of a lease of 
real property that already has been executed.43 
Usually, long-term leases for real property with 
the Federal Government lack a termination for 
convenience clause, and the GAO will not read 
a termination for convenience clause into leases 
because, unlike other Government contracts, 
leases do not require that clause.44 Finally, the 
GAO will award costs where an agency simply 
refuses to follow the GAO’s recommended cor-
rective action.45 Agencies rarely refuse to follow 
the GAO’s recommendations,46 in part because 
CICA requires the GAO to report promptly to 
Congress regarding any case where an executive 
agency fails to follow the GAO’s recommenda-
tions.47 But, if the agency fails to do so, the GAO 
will award bid and proposal costs.48

 Third, the GAO has recommended the award 
of bid and proposal costs where “the agency un-
duly delays taking corrective action.”49 While this 
standard sounds similar to the one the GAO uses 
when it awards protest costs, it is not. As noted 
above, GAO will award protest costs regularly 
when the agency unduly delays taking corrective 
action in the face of a clearly meritorious protest. 
To the contrary, GAO will award bid and proposal 
costs only after an agency unduly delays taking the 
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corrective action recommended by the GAO in 
a decision sustaining a protest. For example, the 
GAO awarded bid and proposal costs where an 
agency cancelled the solicitation in response to a 
GAO decision, but the agency later acknowledged 
it would be unable to issue a new solicitation for 
“some 2 years” after the GAO’s original decision 
and recommendation.50

 ■ Claim For Costs Submission Process

 Once the GAO issues its decision awarding bid 
and proposal costs or protest costs, a protester 
has 60 days to submit its claim for costs directly 
to the agency.51 A protester can forfeit its ability 
to recover its costs if it fails to file a timely claim 
for costs within 60 days.52

 A protester should submit its claim for costs 
with documentary support. The GAO generally 
states that the protester “must submit evidence 
sufficient to support its claim that those costs 
were incurred and properly attributable” to either 
bid or proposal preparation or the filing and 
pursuit of its GAO protest.53 However, the GAO 
recognizes that a protester should be allowed 
“some supplementation and elaboration” of its 
claim beyond the 60-day initial period.54

 After the protester submits its claim for costs, 
CICA, the FAR, and the GAO’s Bid Protest Regu-
lations contemplate that the protester and the 
agency will attempt to reach an agreement on 
the amount of costs.55 Many times an agency will 
simply review the claim for costs—particularly 
for protest costs—and pay the protester within 
several weeks (or sometimes months) without 
challenging any part of the claim for costs. In 
other circumstances, the agency may seek clari-
fication or additional documentation regarding 
costs from the protester.56 As part of this process, 
the GAO expects the protester to provide and the 
agency to request such supplemental documenta-
tion as part of the parties’ required “reasonable 
effort” to reach an agreement before a protester 
returns to the GAO to seek reimbursement of 
costs.57 Where the parties agree to an amount or 
the agency consents to the amount claimed, the 
agency often will deposit the protester’s costs in 
the protester’s bank account by electronic funds 
transfer based on the information a protester has 
previously provided to the Government agency 

(or that is provided by the protester after it has 
submitted its claim for costs).58 In some circum-
stances, an agency may seek to have the parties 
execute a settlement agreement or some type of 
release before payment of the claim.

 If the agency and the protester cannot reach 
agreement after reasonable effort regarding the 
quantum of the claim for costs, the protester 
may submit its claim for costs to the GAO for a 
recommendation regarding the amount of costs 
the agency should pay.59 Additionally, the GAO 
may award the protester the costs of pursuing 
its claim for costs before the GAO, but generally 
it does not allow the costs of pursuing the cost 
claim before the agency.60

 ■ Cost Recovery Standards & Limitations

 CICA and GAO decisions set forth the standards 
for and limitations on a protester’s recovery of 
claimed costs. Some of the most common costs 
sought are attorneys’ fees, consultant or expert 
fees, internal labor, and other direct costs. Gener-
ally, all such costs are allowed as long as they are 
“adequately documented” and reasonable, which 
the GAO defines as a cost that “in its nature and 
amount…does not exceed that which would be 
incurred by a prudent person” in preparing a 
proposal or pursuing a protest.61

 (a) Attorneys’ Fees—Attorneys’ fees usually are 
the primary component of a claim for protest 
costs. Where an attorney’s services have been 
rendered as part of preparing a bid or proposal, 
they are also properly recoverable as part of the 
bid and proposal costs claim.62 (Limitations on 
the participation of competitive decisionmakers 
under GAO’s protective order rules, however, 
significantly reduce the likelihood that attorneys 
who substantially participated in the preparation 
of the protester’s proposal will also be significantly 
involved in the protest.)63 Generally, the GAO 
accepts the number of attorney hours claimed 
unless the agency questions the hours as excessive 
and the agency articulates a “reasoned analysis” 
as to why the costs should be disallowed.64

 CICA places no cap on the hourly rate for 
the reimbursement of attorneys’ fees for a small 
business concern,65 which is defined as a business 
that is “independently owned and operated and 
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which is not dominant in its field of operation” 
that meets the size standards established by 
the Small Business Administration.66 The SBA 
has established size standards by specifying the 
maximum number of employees (often 500) or 
the maximum amount of annual receipts (often 
$750,000) at which an entity will still be considered 
small on an industry-by-industry basis using the 
North American Industry Classification System.67 
The NAICS code appears in the solicitation.68 
Notwithstanding the lack of a fee cap for a small 
business concern’s attorneys’ fees, the GAO will 
consider whether the rates charged by an attorney 
“are consistent with customary rates for similar 
work” and will look to surveys of area law firms’ 
hourly rates, the reputation, experience, and 
ability of the practitioner, the complexity of the 
protest at issue, and the GAO’s own prior findings 
of whether a particular rate was reasonable.69 To 
date, GAO decisions have approved hourly rates 
of up to $705 per hour.70

 For large businesses, CICA imposes a fee cap 
of $150 per hour that may be adjusted based on 
the cost of living71 (assuming the attorneys’ hourly 
rate exceeds $150 per hour). The statute also 
states that a “special factor,” such as the “limited 
availability of qualified attorneys for the proceed-
ings involved,” may justify raising the rates.72 The 
GAO regularly adjusts the $150-per-hour fee for 
cost-of-living adjustments, and agencies gener-
ally honor the adjustment if the claim uses the 
GAO’s method for calculating the adjustment. The 
GAO has stated that the cost-of-living adjustment 
should use the Department of Labor’s “Consumer 
Price Index for All Urban Consumers, U.S. City 
Average for All Items (CPI-U),” which is the same 
rate that is used in similar cost-of-living adjust-
ments under the Equal Access to Justice Act.73 
The GAO has found that “an upward departure 
from the $150 cap is self-evident if the claimant 
asserts that the cost-of-living has increased, as 
measured by” the Department of Labor’s CPI.74 
To recover the adjusted hourly rate, the GAO 
requires that a protester need only request an 
adjustment and present the CPI-U as the basis for 
the adjustment.75 For the purposes of calculating 
the cost-of-living adjustment to the fee cap, the 
GAO has stated that the base for the calculation 
should be October 1995, which the GAO chose 
as the base because that is when it implemented 

the fee cap first added to CICA by the Federal 
Acquisition Streamlining Act of 1994.76 The end 
point for the cost-of-living adjustment calculation 
adjusting the $150 ceiling rate is the arithmetic 
mean of the time period over which legal fees 
were incurred during the protest.77 

 Additionally, a cost claim may recover the 
work of support staff such as paralegals, but not 
library services, which the GAO deems more ap-
propriately to be overhead.78

 (b) Labor Costs—A protester’s internal labor costs 
for preparing a bid or proposal and assisting out-
side counsel with a protest may be recovered where 
the rates reflect “actual rates of compensation 
plus reasonable overhead and fringe benefits.”79 
However, a protester may not recover profit.80 A 
protester may reasonably show the hours spent 
by employees through a general explanation of 
the tasks each of its employees conducted and an 
estimate of the time spent by those employees in 
their efforts.81 In this regard, there is no require-
ment that a protester contemporaneously enter 
its time, but merely that its reconstruction of its 
time reasonably explains the tasks performed to 
justify the hours spent by the employees.82 This 
can be done using a declaration and presenting 
other documentation that reasonably justifies the 
time spent in preparing a proposal or working on 
a protest. Nonetheless, to ensure recovery of all 
internal labor costs, companies should attempt to 
keep contemporaneous time records if possible 
so that costs are not reduced or disallowed by an 
agency or the GAO for lack of proof.83

 (c) Outside Consultants & Expert Witnesses—
Generally, a protester may receive reimburse-
ment for its use of experts during a protest and 
consultants and contractors and for other direct 
costs incurred in the preparation of a proposal.84 
As in the case of the award of attorneys’ fees, 
CICA places a cap on the hourly rate that can 
be awarded to a consultant if the party is not a 
small business concern.85 In particular, CICA 
states that no party other than a small business 
concern may recover “costs for consultant and 
expert witness fees that exceed the highest rate 
of compensation for expert witnesses paid by the 
Federal Government.”86 The GAO has adopted 
the FAR’s construction of this CICA provision; 
the FAR limits such compensation to that “paid 

 Briefing Papers © 2010 by Thomson Reuters



★   march    BRIEFING PAPERS    2010    ★

7

by the Government pursuant to [5 U.S.C.A.  
§ 3109] and [5 C.F.R. § 304.105].”87 The GAO has 
concluded that this standard limits the hourly fee 
a consultant or expert can be paid to the hourly 
rate of compensation for a federal employee at 
GS-15, step 10.88

 (d) Time Period for Which Costs May Be Sought—
Generally, protest costs can be pursued for the 
time period from when a protester began pursuing 
its protest, including time spent by an attorney 
reviewing a debriefing (as long as the attorney is 
preparing a protest, not determining whether to 
file a protest) until the GAO renders its decision 
(or, in some circumstances, after the GAO ren-
ders its decision).89 For the recovery of bid and 
proposal costs, the GAO generally has avoided a 
“bright line test” regarding the time period dur-
ing which a protester may recover such costs.90 
The GAO has allowed recovery of costs even 
before a solicitation has been issued, as long as 
the “claimed costs were incurred in anticipation 
of competing for the specific contract at issue.”91 

U.S. Court Of Federal Claims

 Generally, the U.S. Court of Federal Claims 
(and its predecessor courts) have been governed 
by the jurisdictional limitations of the Tucker 
Act.92 Prior to 1982, the Tucker Act did not allow 
the award of injunctive relief in bid protests.93 
However, during this time period, the COFC’s 
predecessor court—the Court of Claims—found 
a right for protesters to recover bid preparation 
and proposal costs.94 The Court of Claims pre-
mised jurisdiction on an implied-in-fact contract 
theory.95

 During this same time period, U.S. District 
Courts heard bid protests under the Administrative 
Procedure Act—known as “Scanwell” jurisdiction 
based on the case that set forth the justification 
for district court jurisdiction, Scanwell Laboratories, 
Inc. v. Shaffer.96 Unlike the Court of Claims, which 
was then limited by the Tucker Act to awarding 
monetary damages, the district courts could award 
equitable forms of relief such as injunctive and 
declaratory relief—including directing an award 
of a contract.97 District courts also had author-
ity to award bid preparation and proposal costs 

under the Little Tucker Act98—which limits any 
recovery to damages under $10,000.99 In some 
circumstances, a district court awarded both 
equitable and monetary relief.100 

 In 1982, Congress passed the Federal Courts 
Improvement Act, which amended the Tucker Act 
to explicitly provide jurisdiction over preaward bid 
protests at what became the current-COFC and 
to allow injunctive relief to be awarded in such 
cases for the first time under the Tucker Act.101 
The Federal Courts Improvement Act amended 
the Tucker Act to state: “To afford complete 
relief on any contract claim brought before the 
contract is awarded, the court shall have exclusive 
jurisdiction to grant declaratory judgments and 
such equitable and extraordinary relief as it deems 
proper, including but not limited to injunctive 
relief.”102 The COFC , however, continued to have 
the power to award bid preparation and proposal 
costs.103 The COFC also concluded during this 
period that protesters could recover protest costs, 
including attorneys’ fees and costs, in addition 
to bid preparation and proposal costs.104

 In 1996, Congress enacted the Administrative 
Dispute Resolution Act, which amended the 
Tucker Act with provisions that superseded the 
previously added provisions in the Federal Courts 
Improvement Act of 1982.105 ADRA significantly 
revised the COFC’s jurisdiction over bid protests, 
including phasing out the district courts’ Scanwell 
jurisdiction on January 1, 2001, and making the 
COFC the only remaining court with jurisdiction 
over federal bid protests.106 ADRA clearly enun-
ciated the relief the COFC could provide in bid 
protest actions:107

To afford relief in such an action, the courts may 
award any relief that the court considers proper, 
including declaratory and injunctive relief except 
that any monetary relief shall be limited to bid 
preparation and proposal costs.

 ■ When Will The COFC Award Costs

 Generally, like a protester at the GAO, to suc-
ceed on the merits, a protester at the COFC must 
show that the agency’s actions lacked a rational 
basis or violated law or regulation and that the 
protester was prejudiced by the agency’s action.108 
A protester’s failure to prove its case on the mer-
its dooms any chance of a protester recovering 
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bid preparation and proposal costs.109 Once a 
protester has succeeded on the merits, the COFC 
has broad discretion to award any combination 
of declaratory, injunctive, or monetary relief 
(but solely in the form of bid preparation and 
proposal costs).110

 The COFC has generally concluded that 
protest costs, including attorneys’ fees, are no 
longer available based on the clear language of 
the Tucker Act (as amended by ADRA), which 
now limits monetary relief to bid preparation 
and proposal costs.111 However, notwithstanding 
ADRA, the COFC has awarded attorneys’ fees in 
a bid protest under the separate Equal Access 
to Justice Act.112 However, EAJA limits any award 
to an entity with a net worth of less than $7 mil-
lion or 500 employees and where it is shown 
that “(1) the claimant [is] a ‘prevailing party;’  
(2) the government’s position was not ‘substantially 
justified;’ (3) no ‘special circumstances make an 
award unjust;’ and (4) any fee application [is] 
submitted to the court within 30 days of final 
judgment in the action and…supported by an 
itemized statement.”113 Thus, for many protesters, 
no recovery will be available under EAJA. And, 
even for those that qualify as an entity with a net 
worth less than $7 million, the remaining hurdles 
often prevent recovery.114

 Additionally, the COFC has awarded nonat-
torney fees and costs that are subject to the 
very limited amounts recoverable as part of the 
formal “Bill of Costs”—Form 4 in the Appendix 
of Forms to the Rules of the Court of Federal 
Claims.115 These limited costs include, among 
other things, the cost of filing the case, the cost 
of a court reporter for any hearings, some very 
limited copying costs for dispositive briefs, and 
some capped witness fees (as applicable).116

 Notably, while the type of monetary relief is 
limited, the COFC has concluded that the Tucker 
Act (as amended by ADRA) gives the COFC discre-
tion to award both equitable and monetary relief 
(again, in the form of bid preparation and proposal 
costs).117 It has become common practice for the 
COFC to exercise its discretion by awarding both 
injunctive and monetary relief in appropriate 
circumstances in bid protests.118 For example, the 
COFC has awarded bid preparation and proposal 
costs even when it has entered injunctions order-

ing an agency (a) to recompete the same require-
ments after the improper awardee has performed 
for an initial period,119 (b) to reconsider an ethics 
determination,120 (c) to amend a solicitation and 
allow offerors in the competitive range to submit 
amended proposals,121 (d) to terminate a current 
contract and resolicit the same requirements,122 
or (e) to consider some combination of these 
remedies.123 It should not be controversial that the 
COFC may award both equitable and monetary 
relief in a bid protest given that the Department 
of Justice’s U.S. Attorneys’ Civil Resource Manual 
notes that “[i]f the implied duty to consider a bid 
fairly is breached, in addition to seeking injunctive 
relief, a bidder may seek damages because the claim-
ant was put to needless expenses in preparing its 
bid.”124

 Ultimately, the COFC and the GAO are almost 
diametrically opposed in practice when it comes 
to the types of costs a successful protester is likely 
to be awarded. The GAO generally recommends 
that an agency award protest costs, including 
attorneys’ fees (capped for entities that do not 
qualify as small businesses), along with any eq-
uitable relief to a successful protester but does 
not regularly award bid and proposal costs along 
with equitable relief. On the other hand, the 
COFC will not award protest costs to a successful 
protester but has broad discretion to award bid 
preparation and proposal costs along with any 
equitable relief.125

 ■ Cost Recovery Process

 Once the COFC has awarded bid preparation 
and proposal costs, the process for seeking and 
recovering costs at the COFC is less stringent 
than the one to recover costs at the GAO—i.e., 
there is no strict 60-day requirement that a cost 
claim be submitted to an agency as is required at 
the GAO (discussed above).126 In some respects, 
however, the Rules of the Court of Federal Claims 
provide some incentive for the parties to seek a 
quick resolution to the quantum determination 
because under RCFC 54, no final judgment may 
be entered before the specific amount of dam-
ages is determined.127 This requirement may have 
the effect of delaying an adversely affected party 
from immediately appealing any declaratory relief 
awarded or withheld by the court, thus giving 
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an incentive to agree to the quantum quickly. 
But, awaiting entry of final judgment consistent 
with RCFC 54 for bid preparation and proposal 
costs would not necessarily delay an immediate 
interlocutory appeal to the U.S. Court of Appeals 
for the Federal Circuit to challenge the COFC’s 
award or failure to award injunctive relief, which 
is specifically permitted by federal statute.128

 The award of bid preparation and proposal costs 
also presents a different paradigm of presenting 
damages claims than most actions at the COFC. 
Bid protests generally (although not always)129 
center around an agency’s administrative record 
to determine liability of the Federal Government, 
not on the claimant’s proofs as is usually found 
in breach of contract cases.130 For example, in 
breach of contract cases heard by the COFC un-
der other provisions of the Tucker Act (including 
under the Contract Disputes Act), some basis of 
the underlying damages would be required to be 
divulged early in the litigation under RCFC 26’s 
initial disclosure requirements.131 As the COFC 
has noted, however, “It would be a waste of time 
both for a plaintiff and for the court, as well as 
the opposing party, to require submission and 
review of a detailed cost statement prior to a 
determination of the merits of the bid protest. If 
plaintiff loses, bid preparation and proposal costs 
would never be an issue.”132 Thus, the protester 
submits a cost statement detailing bid prepara-
tion and proposal costs after the COFC already 
has determined the agency will be liable for such 
costs (and often after award of equitable relief 
has been determined). This is much like the 
procedure at the GAO, discussed above.

 The COFC has taken slightly different ap-
proaches to how it requires the protester to 
submit its claim for bid preparation and proposal 
costs. In some cases, the COFC has ordered the 
protester to submit its claim for costs directly to 
the agency for an “audit” with the expectation 
that the parties will submit a stipulated quantum 
without the need for the COFC to further act 
before entering judgment.133 In some cases, the 
COFC formally “remands” the case to the agency 
pursuant to RCFC 52.2, which states, “In any case 
within its jurisdiction, the court, on motion or 
on its own, may order the remand of appropriate 
matters to an administrative or executive body 

or official.”134 Often when the COFC remits the 
parties to stipulate regarding the quantum, it 
acknowledges that additional proceedings and 
briefing of any differences might be necessary.135 
If necessary, the COFC will hear briefing on dis-
puted costs after the parties have attempted but 
failed to stipulate the quantum.136 On the other 
hand, sometimes the COFC will conduct briefing 
without remitting the protester or remanding the 
case to the agency for an audit of its costs.137 

 In most cases the parties can expect that the 
COFC will attempt—at least initially—to have the 
parties stipulate the quantum of bid preparation 
and proposal costs before the COFC has to weigh 
in. And, if the parties cannot reach agreement 
regarding the quantum, the COFC will weigh 
the facts and resolve any disputes between the 
parties.

 ■ Standards For Recoverability Of Bid   
 Preparation & Proposal Costs

 COFC decisions (and a pre-ADRA Federal 
Circuit decision) have generally applied the 
FAR cost principles to determine the recover-
ability of bid preparation and proposal costs.138 
The COFC, on at least one occasion, has noted 
that its use of the FAR cost principles was not 
based on the FAR being “authoritative” in these 
circumstances, but simply providing “guidance” 
in awarding bid preparation and proposal costs 
under ADRA.139 Whether authoritative or merely 
used for guidance, the COFC has looked to the 
FAR cost principle titled, “Independent research 
and development and bid and proposal costs.”140 
That FAR cost principle generally defines bid 
and proposal costs to include “costs incurred in 
preparing, submitting, and supporting bids and 
proposals (whether or not solicited) on potential 
Government or non-Government contracts.”141 
And, consistent with other language from this 
cost principle, the COFC has noted that for a 
claimed cost to be allowable it must be “allocable” 
to the solicitation at issue and “reasonable.”142

 Allocability of a cost is dependent on, among 
other things, whether such a cost was “incurred 
specifically” for the proposal at issue or “‘can 
be distributed’ to the proposal ‘in reasonable 
proportion to the benefits received’ in the bid 
preparation process.”143 For example, any costs 
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incurred in the preparation of initial and revised 
proposals may be recovered as allocable to the bid 
preparation and proposal costs.144 Like the GAO, 
the COFC has acknowledged that a protester may 
recover its costs for working on its proposal even 
before the agency issued the solicitation.145 Any 
such costs—like any recoverable bid preparation 
and proposal costs—must be shown to be incurred 
for the proposal eventually submitted in response 
to the solicitation at issue in the protest.146

 “A cost is reasonable if, in its nature and 
amount, it does not exceed that which would be 
incurred by a prudent person in the conduct of 
competitive business.”147 As would be expected 
with such a standard, the COFC has not neces-
sarily adopted a per se test. But, as part of the rea-
sonableness assessment, the COFC may compare 
the bid preparation and proposal costs incurred 
with the likely value of an awarded contract.148

 As with any damages claim, a protester must 
submit evidence detailing its costs. Like a claim 
for costs at the GAO, a claim for costs at the 
COFC may require substantial documentation.149 
As would be expected, the COFC has awarded 
many of the same categories of bid preparation 
and proposal costs as the GAO and explained 
what is (or is not required) to meet this burden. 

 (1) Internal Labor Costs—The COFC has com-
mented that contemporaneous billing records 
are unnecessary; most private companies neither 
need nor require detailed time entry records 
like the average attorney.150 If explicit time 
records for those employees who worked on a 
bid or proposal do not exist, such costs can be 
reconstructed from e-mails and other contem-
poraneous documents along with the memory 
of a knowledgeable individual that explain the 
incurred costs in a declaration regarding the bid 
preparation and proposal effort.151 Nonetheless, 
the preparation of a cost claim after a successful 
protest will be less challenging if a protester has 
the foresight to contemporaneously record the 
time and the basis for it. And, the protester will 
be less likely to forget any costs it incurred (and 
should rightfully recover).

 (2) Overhead and Fringe Benefits—As part of the 
recovery of internal labor rates, the COFC has 
indicated that a protester may recover its burdened 

labor rates.152 A protester may show, among other 
ways, that its fringe benefit and overhead rates 
are reasonable if, as part of its regular business 
with the Federal Government, it receives annu-
ally approved rates by a federal agency (e.g., the 
Defense Contract Audit Agency).153 While the 
COFC allows recovery of overhead, similar to 
the GAO, the COFC generally will not allow the 
recovery of profits in a claim for bid preparation 
and proposal costs.154

 (3) Consultant and Vendor Fees and Other Costs—
The COFC regularly awards costs incurred in using 
consultants in the preparation of bids and pro-
posals.155 As with other costs, the COFC will look 
to vendor invoices and other evidence to ensure 
that specific costs by a consultant were incurred 
pursuant to work on the proposal or bid at issue 
in the protest.156 The COFC has also approved 
the recovery of other direct costs, which often 
include airfare, meals, mileage, per diem rates, 
print shop usage, and other such costs incurred 
in the preparation of a bid or proposal.157

 The COFC has denied a protester’s attempted 
recovery of bid preparation and proposal costs 
incurred by teaming partners.158 However, in the 
case where the COFC denied these costs, it noted 
that the protester’s teaming agreements did not 
obligate it to compensate its teammates for bid 
preparation and proposal costs.159 Thus, had the 
teaming agreements required the protester to 
reimburse its teammates, there is a possibility 
that the COFC might have allowed recovery of 
the costs.

 Finally, as to the COFC, payment by the agency 
is made through the Judgment Fund, which pays 
all judgments against the United States at the 
COFC.160 This means that any recovery must be 
approved by the Department of Justice before 
damages are issued—usually money is forthcoming 
when the parties have reached a final disposition 
after pursuing any appeal rights.161

FAA Office Of Dispute Resolution For  
Acquisition

 Before April 1, 1996, the Federal Aviation 
Administration was subject to the bid protest 
jurisdiction of both the GAO and the COFC.162 
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However, Congress determined that procure-
ment statutes and regulation, such as CICA and 
the FAR, generally were having a “deleterious 
effect” on the FAA’s efforts to modernize the 
air traffic control system and conduct other 
procurements.163 In response to these concerns, 
Congress effectively exempted the FAA from all 
federal procurement laws including, among other 
applicable laws, CICA and the FAR.164 

 Instead, Congress directed the FAA to imple-
ment an “acquisition management system” to 
make the FAA’s acquisitions more “timely and 
cost-effective” and to create a system to resolve, 
among other matters, all bid protests involving 
FAA procurements.165 In response to this statu-
tory authority, the FAA promulgated its Acquisi-
tion Management System,166 which sets forth the 
acquisition procedures for the FAA. By statute, 
the FAA Administrator “may conduct proceed-
ings in a way conducive to justice and the proper 
dispatch of business.”167 

 The FAA Administrator formally delegated au-
thority “to conduct dispute resolution proceedings 
concerning acquisition matters” to the Office of 
Dispute Resolution for Acquisition.168 Under the 
AMS, ODRA is an independent organization with 
the authority to adjudicate bid protests on behalf 
of the FAA Administrator (and necessarily can 
promulgate rules of procedure and issue orders 
and decisions).169 Thus, based on the FAA’s statu-
tory authority and the Administrator’s delegation 
of authority to it, ODRA has exclusive jurisdiction 
over protests of the FAA procurements covered 
by Screening Information Requests (SIRs),170 
which is the FAA’s terminology for solicitations 
and other procurement actions.171

 ODRA is afforded broad discretion in recom-
mending remedies for successful protests,172 
although the FAA Administrator retains final 
authority to impose a remedy for protests of 
procurements in excess of $5 million.173 ODRA 
can provide broad equitable relief similar to the 
COFC and the GAO, including directing an award 
to a protester.174 And, as pertinent to this Paper, 
ODRA may also award monetary relief, including 
bid and proposal costs.175 

 However, as at the COFC, the recovery of at-
torneys’ fees at ODRA are limited to recovery 

under EAJA.176 ODRA, upon the determination 
of the FAA Administrator, has held that EAJA is 
the sole means for recovery of attorneys’ fees 
and protest costs under the AMS;177 Congress 
has also confirmed that ODRA’s resolution of 
bid protests is subject to EAJA.178 ODRA has 
rejected protesters’ arguments that it may 
recommend the award of attorneys’ fees and 
protest costs under other federal acquisition 
laws or ODRA’s broad remedial authority.179 
Thus, as at the COFC, only companies with a 
net worth of less than $7 million or fewer than 
500 employees and meeting the stringent re-
quirements of EAJA may recover attorney’s fees 
at ODRA.180 ODRA may also recommend the 
award of “fees and other expenses,” including 
incidental costs paid to attorneys such as long-
distance telephone, telecopying, photocopying, 
air courier services, secretarial overtime, and 
computerized legal research costs.181 

 ■ When Will ODRA Award Bid & Proposal  
 Costs

 As noted above, the AMS specifically autho-
rizes ODRA to recommend the award of bid and 
proposal costs as a protest remedy.182 ODRA has 
recommended the award of bid and proposal 
costs in various circumstances, including awarding 
such relief in conjunction with equitable relief. 

 Generally, ODRA will recommend limiting 
a remedy to bid and proposal costs (without 
an accompanying equitable remedy) where 
it is either infeasible or costly to recommend 
an equitable remedy. In this regard, ODRA 
considers cost when recommending remedies, 
in contrast to CICA’s mandate to recommend 
corrective action “without regard to any cost 
or disruption from terminating, recompeting, 
or reawarding the contract.”183 Additionally, 
ODRA will not recommend the recovery of bid 
and proposal costs when the FAA takes prompt 
corrective action and there is no evidence of 
bad faith.184 Some examples of situations where 
ODRA opted to only award bid and proposal 
costs (without an accompanying equitable 
remedy) include where (1) termination of 
an awarded contract was infeasible because 
time was of the essence in performing a con-
tract—an underlying congressional rationale, 
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    These Guidelines are intended to assist you in 
understanding the recovery of protest costs and 
bid and proposal costs at the GAO, the COFC, 
and the FAA’s ODRA. They are not, however, a 
substitute for professional representation in any 
specific situation.

 1. Set up a system that will allow you to capture 
your costs of preparing a bid or proposal and to 
keep track of time and the costs of working on a 
protest. This should be done prospectively—too 
often successful protesters must reconstruct time 
and efforts and will not get reimbursed for the 
full effort because of an inability to account ac-
curately for all the time spent on a protest.

 2. For recovery of labor costs, attempt to cap-
ture the hours as you prepare a bid or proposal. 
While the various fora may not require billing 
records similar to the detailed records of an 
outside attorney, often having some contempo-
raneous billing information will help. At the very 
least, be prepared to account for such costs in a 
declaration or affidavit.

 3. Be prepared to explain what each em-
ployee or consultant contributed to your effort 
of preparing a bid or proposal. For consultants, 
it is helpful to have detailed invoices and backup 
information to assure an agency, the GAO, the 
COFC, or ODRA that you incurred these costs 

as noted above, for authorizing the FAA to 
have a separate procurement system,185 (2) a 
recompetition was found inappropriate because 
the SIR had “generate[d] vigorous competi-
tion” and “the underlying requirement ha[d] 
not changed from that which was solicited,”186 
(3) a protester’s “unclean hands” contributed 
to the FAA’s erroneous source selection, and, 
therefore, the protester was limited to recover-
ing only its bid and proposal costs,187 (4) the 
FAA failed to inform offerors that reliance on 
an exception to the Service Contract Act would 
essentially eliminate an offeror’s proposal from 
consideration,188 and (5) the offerors’ prices 
were released by the FAA and, thus, a recom-
petition was deemed infeasible.189

 ODRA is also empowered to recommend the 
award of bid and proposal costs in addition 
to other remedies.190 For example, ODRA has 
recommended that an offeror receive the op-
portunity to address adverse past performance 
information in future procurements (but not as 
part of a recompetition) in addition to recover-
ing bid and proposal costs.191 Also, ODRA has 
recommended the award of bid and proposal 
costs as an alternative remedy. For example, 
ODRA has recommended that the FAA reassess 
its requirements and either (a) terminate award 
and recompete if it concluded the awarded con-
tract did not satisfy its actual requirements or 
(b) award bid and proposal costs if the original 
awardee, in fact, met the agency’s actual require-
ments.192

 ■ Process For Recovery Of Bid &  
 Proposal Costs

 Although ODRA has not issued a large vol-
ume of published bid and proposal cost claim 
decisions, several important principles can be 
distilled from existing case law. ODRA’s standard 
of review for bid and proposal cost claims is 
similar to the GAO’s and the COFC’s standards. 
Notably, the claimant must submit sufficient evi-
dence in support of its claim and the claim must 
be reasonable, “i.e., it must not exceed the costs 
that would be incurred by a prudent person in 
preparation of its bid and proposal.”193 The sup-
porting documentation need only enable a fair 
and reasonable approximation of the damages 
incurred.194 The successful protester and the FAA 
may elect to negotiate voluntarily.195 If the par-
ties cannot successfully negotiate a settlement, 
the parties may request ODRA either to provide 
ADR services or to adjudicate the claim.196

 Protesters may recover bid and proposal costs 
beginning on the date that the protester had suf-
ficient information to have permitted a reasonable 
contractor to begin to prepare a response.197 The 
appropriate cutoff date for bid and proposal costs 
is generally the date on which the protester sub-
mitted its response to the SIR.198 Costs incurred 
after the submission of a response to the SIR are 
generally dispute-related costs that are subject to, 
if anything, a request for protest costs— which 
at ODRA would be limited to protesters that may 
recover under EAJA.199 

GUIDELINES
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for the purpose of preparing the proposal or bid 
for this competition.

 4. For loaded labor costs, while not neces-
sarily required, it will help to have approval by 
the Defense Contract Audit Agency or another 
federal auditor that shows your overhead costs 
have been found to be reasonable. An agency 
that has to pay for these overhead costs will be 
less likely to challenge rates that a federal audi-
tor has already approved.

 5. For recovery of attorneys’ fees, it is a good 
rule of thumb to create a separate client-matter 
or billing code to capture the costs of your at-
torneys’ efforts—whether using in-house counsel 
or an outside law firm. 

 6. When seeking attorneys’ fees for bid and 
proposal costs or protest costs at the GAO, re-
member to seek the cost-of-living adjusted rate 
rather than the flat $150 rate. And, if you are a 
small business, you should be able to recover 
the full costs of your attorneys’ fees, assuming 

they are within a reasonable rate of what other 
practitioners charge.

 7. After the GAO has awarded costs and remit-
ted the protester to file a claim with an agency, 
the protester should compile a claim with sup-
porting documents within the 60-day timeframe 
for filing such a claim. However, both CICA and 
the GAO rules contemplate that the parties will 
attempt to work out differences before return-
ing to the GAO over contested costs. Therefore, 
particularly for bid and proposal cost claims, the 
agency should be open to receiving supplemental 
information and the protester should be open 
to responding to questions the agency may have 
about the claim, including providing supplemen-
tal supporting information (if available).

 8. When filing at the COFC, remember to add 
a request for bid preparation and proposal costs 
in your prayer for relief, or at least a request for 
“such other relief as the Court deems appropri-
ate,” because the COFC may award both injunc-
tive and monetary relief in bid protests.
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date for the agency report responding to 
the protest, we generally do not consider 
it to be prompt if it is taken after that 
date.”).

	 26/ See Pond Security Group Italia JV—costs, 
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comp. Gen. Dec. B-310489.4, June 3, 
2008, 2008 cPD ¶ 123, at 11 n.21 (“In 
‘outcome prediction’ aDr, the GaO at-
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teleconference, and advises them of what 
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comp. Gen. Dec. B-282887.10 et al., 
aug. 29, 2000, 2000 cPD ¶ 141, at 4. 
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	 31/ See, e.g., Salvation army cmty. correc-
tions Program—costs, comp. Gen. Dec. 
B-298866.3, aug. 29, 2007, 2007 cPD 
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agency did not elect to take corrective 
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comments on the agency report and 
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did not take corrective action until after 
the filing of the agency report).
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tions Program—costs, comp. Gen. Dec. 
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or where the agency unduly delays taking 
corrective action.”).

	 40/ See rockwell Elec. commerce corp., comp. 
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award of bid preparation and proposal 
costs where “protester expended sub-
stantial cost and effort on a proposal 
which may have virtually no value under 
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reissued solicitation is likely to represent 
a requirement that is fundamentally differ-
ent from that which was presented under 
the defective solicitation”); cf. Jones/hill 
J.V., comp. Gen. Dec. B-286194.4 et al., 
Dec. 5, 2001, 2001 cPD ¶ 194, at 22, 43 
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2007 Wis. L. rev. 1225, 1250 (“as a 
historical practice, the GaO’s decisions 
are nearly always adopted.”).
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corp. v. United States, 24 cl. ct. 223, 
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that it does have jurisdiction to grant bid 
protest costs as well as bid preparation 
costs.”). contra Grumman Data Sys. corp. 
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cOFc and the District courts,” 42 Gc  
¶ 108 (mar. 22, 2000). But see Verchinski, 
“are District courts Still a Viable Forum 
for Bid Protests?,” 32 Pub. cont. L.J. 393 
(2003) (arguing that district courts might 
still have bid protest jurisdiction after 
January 1, 2001).

	107/ aDra, Pub. L. No. 104-320, § 12(a)(3), 
110 Stat. 3870, 3874–75 (1996) (codified 
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