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EEO In 2003 And Forward: 

 
A Legal Guide to the FCC’s New EEO Rule and Policies For Broadcasters1 

 

I. INTRODUCTION 

On November 20, 2002, the FCC released a Second Report and Order and Third Notice 
of Proposed Rulemaking (the “Second R&O”) in which it adopted new equal employment 
opportunity rules and policies for broadcasters and for multi-channel video programming 
distributors (the “new EEO Rule”)2.  A complete copy of the new EEO Rule as it relates to 
broadcasters is attached hereto as Attachment A. 

The FCC’s action was in response to the Court’s decision in MD/DC/DE Broadcasters 
Association v. FCC, 236 F.3d 13, rehearing denied 253 F.3d 732 (D.C. Cir. 2001), cert. denied, 
122 S.Ct. 920 (2002) (“Association”) in which the U.S. Court of Appeals for the D.C. Circuit 
vacated the EEO rule which the Commission had adopted in early 2000 (the “2000 EEO Rule”).3  
The Commission suspended various EEO-related reporting requirements, including the filing of 
the Annual Employment Report on FCC Form 395-B which had been used for years to publicly 

                                                             
1  EEO in 2003 and Forward is published by the Communications Practice Group 

of the law firm of Shaw Pittman LLP, 2300 N Street, NW, Washington, DC 20037-1128, 
telephone (202) 663-8000, website:  www.shawpittman.com.  The contents of this publication 
are subject to governmental change without notice to the reader.  The firm disclaims any 
obligation to update the contents of this publication.  This publication is a service to the practice 
group's clients and friends and is intended to provide general information only.  The contents 
should not be construed as legal or business advice.  Legal and business advice should always be 
obtained for specific facts and circumstances as the need arises.  For more information on the 
matters discussed herein, please contact any of the Communications Practice Group's lawyers.  
Copyright © 2004, Shaw Pittman LLP.  All rights reserved. 

2 A complete copy of the Second R&O is available online at 
http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-02-303A1.doc. 

3 Our firm successfully represented the State Broadcasters Associations in the 
MD/DC/DE Broadcasters case and earlier represented the Lutheran Church-Missouri Synod in 
its successful challenge of the EEO rule that existed prior to 2000. 



 
Shaw Pittman LLP 

April 2004 
 

 
2

identify the race, ethnicity and gender of employees at all nonexempt radio and television 
stations. 

While the 2000 EEO Rule was in effect for only about a year, the rule mandated equal 
employment opportunity and nondiscrimination as well as required broadcasters to elect one of 
two outreach options to widely disseminate information concerning job vacancies to members of 
the public – Option A and Option B.  In Association, the court held that Option B was 
unconstitutional under the equal protection component of the Due Process Clause of the Fifth 
Amendment because it required broadcasters selecting Option B to report the race and sex of 
each job applicant.  The Court further found that since Option B could not be severed from the 
rest of the 2000 EEO Rule, the entire rule must be vacated. 

In adopting the new EEO Rule, the Commission has concluded that it has the statutory 
authority to retain its equal employment opportunity mandate and its anti-discrimination 
prohibition as well as to promulgate new broad outreach requirements for full-time employees, 
namely employees whose regular work schedules are 30 or more hours per week.  The prior 
requirement for the filing of FCC Form 395-B, the Annual Employment Report, remains for the 
time being suspended under the Second R&O.  The FCC has stated that it will decide what future 
action to take with respect to that Report form after the Office of Management and Budget 
(“OMB”) has approved the form since all Federal government forms issued after 2002 that 
classify data by race or ethnicity, such as the 395-B form, must meet standards adopted in 1997 
for classifying data by race and ethnicity. 

Simultaneously with its adoption of the Second R&O, the FCC also issued a Third Notice 
of Proposed Rulemaking (the “Third NPRM”) which requests comment on the applicability of 
the new EEO Rule to part-time positions, i.e., positions with regular work schedules of less than 
30 hours per week.  Comments and reply comments have been filed and the matter is under 
consideration by the Commission. 

The new EEO Rule mirrors Option A of the 2000 EEO Rule.  Like the previous rule, the 
new EEO Rule requires extensive outreach efforts, substantial recordkeeping, periodic reports 
filed with the FCC and the placement of those reports in stations' public inspection files and on 
their websites.  Broadcasters must also analyze the results of their recruitment efforts to ensure 
that broad outreach is being achieved.  Under the new EEO Rule, broadcasters will continue to 
face the prospect of complaints filed by members of the public throughout the license term, 
petitions to deny at license renewal time and periodic FCC audits and/or investigations.  
Therefore, it is imperative that every broadcaster carefully review not only the new EEO Rule, 
but also the entire Second R&O to ensure full compliance with the FCC’s new requirements.  No 
broadcaster should simply rely upon his or her recollection of the 2000 EEO Rule or upon 
recordkeeping systems developed for that former rule. 
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The Commission has stated that it intends to vigorously enforce these new requirements.  
The public interest and civil rights groups which participated in the Commission’s new EEO rule 
making have already demonstrated that they will be critically interested in each station’s 
performance in the area of EEO.  Those groups will soon have an opportunity to make their 
views known to the FCC, on a station-by-station basis, since the license renewal filing cycle for 
radio begins June 1, 2003, and the TV license renewal cycle commences June 1, 2004.  
Throughout a station’s license term, and particularly at renewal time, a station’s outreach 
performance, recordkeeping and FCC filings under the new EEO Rule will be a station’s best 
evidence that it is taking these requirements very seriously.   

As with the prior rules, the new EEO Rule applies to broadcast “station employment 
units.”  A “station employment unit” (“SEU”) is one or more stations that are commonly owned 
or controlled, located in the same market and share at least one employee.4  SEUs  with fewer 
than five full-time employees are exempt from the new EEO Rule outreach requirements but 
must abide by the equal employment opportunity and anti-discrimination requirements.  The fact 
that a broadcaster may be located in a market where the minority labor force is less than five 
percent does not exempt that broadcaster from any aspect of the new EEO Rule. Unless the SEU 
employs less than five full-time employees, the SEU must have a fully compliant broad outreach 
recruitment program. 

The new EEO Rule became effective on March 10, 2003.  Petitions for reconsideration 
and clarification of the new EEO Rule and polices are currently pending before the FCC. 

II. THE EQUAL EMPLOYMENT OPPORTUNITY AND ANTI-
DISCRIMINATION RULE 

A. The General Rule 

The FCC has recodified the requirements that the licensees and permittees of all 
commercial and noncommmercially operated AM, FM, TV, Class A TV, LPTV, and 
International broadcast stations must afford equal opportunity in employment to all qualified 
persons and that no person shall be discriminated against in employment on the basis of race, 
color, religion, national origin or sex.  The Commission has stated that a station that 
discriminates against minorities or women is not responsive to the needs and interests of the 
entire community and thus will not be able to fulfill its responsibilities as a public trustee, and 
that, furthermore, unlawful discrimination raises an issue as to the basic character of a licensee.  
                                                             

4 An employee who is also an owner holding a 20% or greater voting interest in a 
licensee is not considered a station “employee” for EEO purposes as long as no single owner has 
greater than 50% voting control of the licensee. 
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All broadcast permittees and licensees, regardless of staff size, are subject to the rule requiring 
equal employment opportunity and prohibiting unlawful employment discrimination.  

In addition, all broadcast permittees and licensees, regardless of staff size, are required by 
Section 1.65 of the FCC’s Rules to report to the FCC, on an annual basis, any adverse findings or 
adverse final actions involving discrimination complaints.  Such report, if required, should be 
filed by the annual anniversary date of the filing of the station’s license renewal application. 

The Second R&O announces that the FCC has retained its policy of generally deferring 
action on individual discrimination complaints pending final action by the EEOC or a court of 
competent jurisdiction, but it will consider final determinations of employment discrimination in 
making licensing decisions.  However, the Commission has also stated that it reserves the 
discretion to consider allegations of discrimination prior to final determination such as where 
there are “well-documented allegations of discrimination made by a large number of individuals” 
or “well-supported allegations of discrimination that shock the conscience or are particularly 
egregious.” 

The Second R&O states that the FCC’s concern is not limited to intentional 
discrimination.  According to the FCC, the public interest standard of the Communications Act is 
sufficiently broad to also cover discrimination that may arise as a result of practices and policies 
that are unintentionally discriminatory. 

B. The Application of the Equal Employment Opportunity/Anti-
Discrimination Rule to Religious Broadcasters 

Under the new EEO Rule, religious broadcasters may establish religious belief or 
affiliation as a job qualification for all station employees or for only particular job positions.  
However, they may not discriminate on the basis of race, color, national origin or sex from 
among those who share their religious belief or affiliation and are expected to make reasonable 
good faith efforts to recruit widely among their co-religionists.  The new EEO Rule defines a 
religious broadcaster as a licensee which is, or is closely affiliated with, a church, synagogue, or 
other religious entity, including a subsidiary of such an entity. 

III. BROADCAST EEO PROGRAM REQUIREMENTS 

A. General EEO Program 

The new EEO Rule sets forth certain general Equal Employment Opportunity Program 
(“EEO Program”) requirements that must be adhered to.  Specifically, every SEU with 5 or more 
full-time employees must establish and maintain an EEO Program.  Under the terms of that 
program, the nonexempt SEU must: 
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(1) Define the responsibility of each level of management to ensure vigorous 
enforcement of its policy of equal opportunity, and establish a procedure to review and control 
managerial and supervisory performance; 

(2) Inform its employees and recognized employee organizations of the equal 
employment opportunity policy and program and enlist their cooperation. 

(3) Communicate its equal employment opportunity policy and program and 
its employment needs to sources of qualified applicants without regard to race, color, religion, 
national origin, or sex, and solicit their recruitment assistance on a continuing basis; 

(4) Conduct a continuing program to exclude all unlawful forms of prejudice 
or discrimination based upon race, color, religion, national origin, or sex from its personnel 
policies and practices and working conditions; and 

(5) Conduct a continuing review of job structure and employment practices 
and adopt positive recruitment, job design, and other measures needed to ensure genuine equality 
of opportunity to participate fully in all organizational units, occupations, and levels of 
responsibility. 

 The Commission has also identified specific measures that nonexempt SEUs must take 
and periodically analyze: 

 (1) Disseminate the station’s equal employment opportunity program to job 
applicants and employees; 

 (2) Review seniority practices to ensure that such practices are 
nondiscriminatory; 

 (3) Examine rates of pay and fringe benefits for employees having the same 
duties, and eliminate any inequities based upon race, national origin, color, religion or sex 
discrimination; 

 (4) Utilize media for recruitment purposes in a manner that will contain no 
indication, either explicit or implicit, of a preference for one race, national origin, color, religion 
or sex over another; 

 (5) Ensure that promotions to positions of greater responsibility are made in a 
nondiscriminatory manner; 

 (6) Where union agreements exist, cooperate with the union or unions in the 
development of programs to ensure all persons of equal opportunity for employment, irrespective 



 
Shaw Pittman LLP 

April 2004 
 

 
6

of race, national origin, color, religion, or sex, and include an effective nondiscrimination clause 
in new or renegotiated union agreements; and 

 (7) Avoid the use of selection techniques or tests that have the effect of 
discriminating against any person based on race, national origin, color, religion, or sex. 

It is very important that every SEU with five or more full-time employees not only 
implement an effective EEO Program as contemplated above, but also maintain an adequate 
paper trail demonstrating that each of the elements and tasks identified above is being carried out 
in a meaningful way.  The point person for EEO at such SEUs should have meaningful input into 
the setting of the EEO policy and program and meaningful oversight and responsibility for 
implementation and enforcement of the EEO policy and program. 

B. Three Outreach Prongs 

In addition to the above, the new EEO Rule contains a three-prong EEO outreach 
requirement designed to ensure broad outreach to potential male and female applicants of all 
races and ethnicities. 

 1.  Outreach Prong 1 – Recruitment for All Full-time Vacancies 

SEUs with five or more full-time employees must recruit for all full-time vacancies, 
except in exigent circumstances.  The crux of the recruitment obligation is wide dissemination of 
information concerning each job vacancy.  In circumstances where recruitment may not be 
feasible, such as where there is an immediate need to replace an employee who departs without 
notice and whose duties cannot be filled, even briefly, by other station employees, the 
Commission has stated that the broadcaster is excused from the obligation to widely recruit 
before hiring.  However, according to the Commission, these circumstances should be rare.  If an 
SEU is considering hiring a full-time employee without the benefit of broad recruitment, the 
SEU should seek the advice of communications counsel before going ahead.  The reason is that 
there is a high likelihood that the Commission and the public interest and civil rights groups will 
have an institutional concern with any full-time hire that was not the subject of broad 
recruitment. 

The Commission contemplates that broadcasters will recruit using “sources designed to 
achieve broad outreach” in order “to insure that all segments of the population have an equal 
opportunity to compete for broadcast…employment and that no segment is subjected to 
intentional or unintentional discrimination.”  The new EEO Rule requires broadcasters to 
develop and use for each full-time job vacancy a variety of recruitment sources that can be 
reasonably expected, collectively, to reach “the entire community.”  “A broadcaster may widely 
disseminate job postings through any combination of methods sufficient to ensure that its 
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recruitment efforts are inclusive.”  For purposes of this outreach requirement, the definition of 
“community” is left to a licensee’s good faith discretion, but the licensee should consider 
“community” as encompassing, at a minimum, its community of license.  Depending upon the 
technical coverage of the station, the geographic scope of its marketing, promotional and 
advertising practices, Nielsen and Arbitron market definitions, and the locations of locally-based 
community groups which have requested to be given notice of job vacancies, “community” may 
for a particular  station also include the entire county in which the station is licensed as well as 
the Metropolitan Statistical Area (“MSA”) in the case of counties located in an MSA.  To 
minimize the risk of second guessing by third parties and the Commission, stations should use as 
geographically broad a definition of “community” as is realistic for the particular station and its 
operations. 

The Commission has stated that broadcasters will not be required to demonstrate that 
they received a response from a particular segment of the community or that a particular segment 
of the community was actually aware of a particular vacancy.  Nor will the Commission require 
that recruitment be “targeted to a specific segment” of the community, only that a station’s EEO 
“recruitment sources be reasonably calculated to reach the entire community.”  The Commission 
made these statements in response to concerns expressed in the rulemaking that a broadcaster 
may be required to reach out to an infinite number of occupational, ideological, sociological, 
historical, recreational, political, philosophical, economic segments, etc. in every community. 

In FCC Form 396-A (“Broadcast Equal Employment Opportunity Model Program 
Report”) the Commission has stated that it contemplates that a broadcaster will develop 
“specialized referral sources” to insure wide dissemination of job openings.  The Commission 
has added: “Sources which subsequently prove to be nonproductive should not be relied on and 
new sources should be sought.” 

The State Broadcasters Associations have twice sought, in 1999 and in 2002, to have the  
Commission accept the Internet as a universal, common, broadcast standard for the wide 
dissemination of job vacancy information.  Their “Internet Plus” proposal was comprised of well 
publicized use of the Internet for job vacancy postings and “safety valve” notices to locally-
based referral organizations which request to be placed on a station’s “mailing list” of job 
vacancy notices.  The State Associations’ dual proposal was intended (i) to remove the 
uncertainty inherent in the Commission’s goal of “inclusiveness,” through the use of 
intermediate referral organizations,” and (ii) to promote increased effectiveness and efficiency in 
the recruitment process through direct Internet-based communications between broadcasters and 
potential applicants.  Under the “Internet Plus” approach, every broadcaster would know what 
would truly constitute compliance with the wide dissemination requirement. 

The fact that the Commission has, to date, rejected the “Internet Plus” proposal means 
that there is no clear, unambiguous standard against which to measure a station’s compliance 
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with the wide dissemination requirement.  What is known is that Internet only dissemination is 
not enough.  That being said, the Commission has stated that stations have the discretion to 
determine which combination of recruitment sources or methods will produce the widest and 
most inclusive outreach.  A combination of the following sources and dissemination 
methodologies should, therefore, be considered for every full-time job opening: 

1.  Post full-time job vacancies on the station’s own job bank web page and/or on the job 
bank web pages of its State Broadcasters Association, the National Alliance of State 
Broadcasters Associations, the National Association of Broadcasters and other organizations in 
order to insure that the station’s outreach is as geographically widespread as technology permits 
and so that the greatest number of people can be made aware of the job opening and compete for 
it.  If a station uses the Internet as one method of broad outreach, it should air spots promoting 
that fact so that its listeners or viewers become accustomed to looking for job postings on 
broadcast-related Internet websites. 

2.  Send, or cause a responsible third-party to send, notices of job openings to all referral 
organizations which have asked to be placed on the station’s “mailing list” for its postings.  
Many State Broadcasters Associations maintain lists of referral organizations on a state-wide, 
regional and national basis in order to help stations in their recruitment efforts.  At least one State 
Broadcasters Association acts as a responsible third-party and routinely mails notices of job 
openings for its members to a list of over 700 referral organizations. 

3.  Expand these “mailing lists” to include local, statewide and regional women’s and 
minority groups; local and area high schools, trade schools, two year colleges, four year colleges 
and universities; churches, business and professional organizations, including organizations with 
substantial numbers of minority and female members; and send, or cause a responsible third-
party to send, notices of job openings to such groups, educational institutions, churches and other 
organizations. 

4.    Promote the job opening over the licensee’s station. 

5.    Advertise the job opening over unaffiliated radio and television stations,  

6.  Advertise the job opening in local newspapers with wide circulation as well as in 
newspapers directed to minorities and women;  

7.    Advertise the job opening in relevant trade periodicals. 

8.    Promote the job opening at job fairs.  
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9.    Post the job opening in the offices of the station so that the station’s employees can 
compete for the opening as well as refer others to the station. 

10.  Other referral sources and methodologies. 

The Commission has not stated that a station must purchase broadcast air time or take out 
print ads every time there is a job opening.  There should be a periodic review of the 
sources/methods used for recruitment to determine which sources are producing applicants, 
including women and minorities.  Stations should work with non-productive sources to try to 
make them productive.  New sources should be added as they become known.  The more 
sources/methods used on a usual and customary basis, the less risk there will be that a station’s 
efforts could be second-guessed in a serious way.  On the other hand, the more sources used, the 
greater the burden on stations to evaluate their productivity.  All advertisements and job vacancy 
notices, regardless of the manner in which they are distributed, should contain a statement that 
the broadcaster is an equal opportunity employer (“EOE”) to advise the public of the employer's 
EEO and nondiscrimination commitment. 

In the Second R&O, the Commission has made it clear that “word-of-mouth” recruitment 
is neither unlawful nor inappropriate so long as it is accompanied by broad recruitment efforts as 
well: “broadcasters are free to use non-public recruitment sources and to interview and hire 
persons referred by such sources, so long as they also use public recruitment sources sufficient to 
achieve broad outreach and fairly consider the applications generated by those sources.” 

Broadcasters may also engage in joint recruitment efforts, but each broadcaster remains 
individually legally responsible for meeting the broad outreach obligation.  For example, it 
would be permissible for a station to arrange with its State Broadcasters Association or another 
reputable third party which would routinely mail, fax or e-mail notices of job openings for 
stations to a long list of referral organizations. 

A broadcaster must afford “reasonable time after recruitment is initiated for applications 
to be filed before the position is filled.”  The Commission has stated that it would have concerns 
where there is “evidence that an entity has pre-selected a successful candidate without 
considering the applications of other applicants….”  Where applications were received as the 
result of prior vacancy-specific recruitment efforts conducted in accordance with the new EEO 
Rule, the FCC has permitted a broadcaster to use applications generated three months prior to the 
hire at issue. 

Temporary hires and interns are not subject to the recruitment requirement of the new 
EEO Rule.  However, if a temporary hire or an intern were subsequently considered for a 
permanent position, the permanent position would first have to be subject to broad recruitment. 
Such recruitment must also take place where a former employee is being considered for re-hire.  
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Recruitment is not necessary for internal promotions unless the job position from which the 
person is being promoted was not previously the subject of broad recruitment.  Recruitment is 
not required for non-employee volunteers. 

 2.  Outreach Prong 2 – Notification to Community Groups 

So that “no segment of the community is inadvertently omitted from recruitment efforts,” 
the FCC is also requiring broadcasters, as a “safety valve,” to provide notification of full-time 
job vacancies to organizations involved in assisting job seekers upon request by such 
organizations.  There is no limit on the number of organizations that may request notification.  
Broadcasters must maintain a list of all these organizations and make certain that they are sent 
notice of all such vacancies.  Stations have the right to determine how they will provide notice to 
requesting parties, i.e. by e-mail, fax or letter.  As mentioned above, stations may use third-
parties to disseminate such notices to these referral organizations so long as each station accepts 
the fact that it remains legally responsible for full compliance with the requirement.  
Accordingly, broadcasters should only rely upon reputable organizations to perform the 
ministerial function of sending the notices and require adequate proof of which announcements 
were sent to which referral organizations on which date.  Furthermore, since records of the 
contact data for each such organization, including the name and telephone number of the contact 
person at each organization, must be maintained by stations and will have to be disclosed in each 
annual EEO Public File Report, third party organizations need to provide that information to 
stations on a regular basis. 

Broadcasters must make reasonable efforts to publicize the fact that qualifying referral 
organizations may ask to be placed on a “mailing list” for information about all or certain types 
of job openings at the station(s).  Publicity may be accomplished through the use of over-the-air 
announcements and/or newspaper advertisements, either individually sponsored or sponsored 
jointly by in-market broadcasters and/or State Broadcasters Associations. 

An organization that wants to be notified of job vacancies need only notify a broadcaster 
once, and then it is entitled to notification of all future full-time vacancies.  If a broadcaster 
wishes to ascertain a group’s continuing interest, it may contact the group, but if the group 
indicates a continuing interest in receiving notifications, or does not respond one way or another 
or at all, the organization should be treated as entitled to continue to receive such notices unless 
there is clear proof that the organization has gone out of business or has moved and its 
forwarding address information is unavailable. 

According to the Commission, the obligation to notify recruitment sources that request 
notice of job openings is a supplement to, not a substitute for, a licensee’s core obligation to 
widely disseminate information about job vacancies.  If a licensee does not receive any requests 
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for notice of vacancies, it is still responsible for ensuring that notices of openings are widely 
disseminated in the community. 

It is advisable that, well before the March 10, 2003 effective date of the new EEO Rule, 
stations begin to develop their lists of referral organizations so that they will be in compliance 
with the new EEO Rule if an opening were to occur on the effective date.  For the same reason, 
stations should not delay in beginning to air announcements inviting eligible organizations to 
contact the station so that the station can add them to its mailing list for notices of job openings. 

3.  Outreach Prong 3 – Menu Option Initiatives 

The purpose of these activities is to “further broaden outreach efforts to reach segments 
of the labor force who may be inadvertently omitted from vacancy-specific recruitment.”  
Specifically, SEUs with five to ten full-time employees and SEUs with larger full-time staffs but 
whose stations are located in “smaller markets” must engage in and complete at least two of the 
following menu options within each two-year period of its eight year license term.  SEUs with 
more than ten full-time employees and whose stations are not located in “smaller markets” must 
complete at least four of these menu options within each two-year period.  A “smaller market” 
station is defined as any SEU consisting solely of a station or stations licensed to a community 
that is in a county outside of all metropolitan areas or is in a metropolitan area with a population 
of less than 250,000.5 

The non-job vacancy specific menu options include: 

i) participation in at least four job fairs by station personnel 
who have substantial responsibility in the making of hiring 
decisions;  

ii) hosting of at least one job fair; 

                                                             
5  Currently, the FCC is using the information regarding Metropolitan Statistical 

Areas ("MSAs") and their populations that can be found at 
http://www.whitehouse.gov/omb/bulletins/95-04.html.  MSAs with populations of fewer than 
250,000 people are defined as Level C and D MSAs or PMSAs.  New MSA information based 
on the 2003 Census has been released by the Office of Management and Budget, but as of this 
publication, the FCC staff advises that it has not yet adopted any of the new information for use 
under the EEO Rule. 
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iii) co-sponsoring at least one job fair with organizations in the 
business and professional community whose membership 
includes substantial participation of women and minorities; 

iv) participation in at least four events sponsored by 
organizations representing groups present in the community 
interested in broadcast employment issues, including 
conventions, career days, workshops and similar activities; 

v) establishment of an internship program designed to assist 
members of the community to acquire skills needed for 
broadcast employment; 

vi) participation in job banks, Internet programs, and other 
programs designed to promote outreach generally (i.e., that 
are not primarily directed to providing notification of 
specific job vacancies); 

vii) participation in scholarship programs designed to assist 
students interested in pursuing a career in broadcasting; 

viii) establishment of training programs designed to enable 
station personnel to acquire skills that could qualify them 
for higher level positions; 

ix) establishment of a mentoring program for station 
personnel;  

x) participation in at least four events or programs sponsored 
by educational institutions relating to career opportunities 
in broadcasting; 

xi) sponsorship of at least two events in the community 
designed to inform and educate members of the public as to 
employment opportunities in broadcasting; 

xii) listing of each upper-level category opening in a job bank 
or newsletter of media trade groups whose membership 
includes substantial participation of women and minorities; 



 
Shaw Pittman LLP 

April 2004 
 

 
13

xiii) provision of assistance to unaffiliated non-profit entities in 
the maintenance of websites that provide counseling on the 
process of searching for broadcast employment and/or 
other career development assistance pertinent to 
broadcasting; 

xiv) provision of training to management level personnel as to 
methods of ensuring equal employment opportunity and 
preventing discrimination; 

xv) provision of training to personnel of unaffiliated non-profit 
organizations interested in broadcast employment 
opportunities that would enable them to better refer job 
candidates for broadcast positions; 

xvi) participation in other activities designed by the station 
employment unit reasonably calculated to further the goal 
of disseminating information as to employment 
opportunities in broadcasting to job candidates who might 
otherwise be unaware of such opportunities. 

The specific steps and details regarding the implementation of these menu options are left 
to the reasonable discretion of the broadcaster.  While the Commission has declined to quantify 
the amount of effort that a broadcaster must devote to a particular menu option selected, it has 
cautioned that token efforts will be found inadequate.  Joint participation is permitted so long as 
each station’s participation shows “meaningful involvement in the activity for which credit is 
sought.”  Simply lending a station’s name or providing money in a joint undertaking will not be 
viewed as adequate participation.  If credit is sought for the joint hosting of a job fair, the 
broadcasters must also participate in a meaningful way in the “planning and implementation of 
the event.”  In time, the Commission is expected to give more guidance concerning compliance 
with the menu option prong.  Accordingly, stations should consult with communications counsel 
as they begin to plan for compliance in this area in order to reduce the risk that a particular 
activity will be found not eligible for regulatory credit. 

Broadcasters must, of course, retain sufficient documentation to verify that they have 
engaged in the specific activities, including records identifying the scope of their participation 
and names and titles of the station personnel involved. 

The various State Broadcasters Associations are aware of these requirements and have 
taken and continue to take steps to institute many of these initiatives in order to help SEUs 
generate in a meaningful way the necessary credits, such as scholarship programs, internships, 
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etc.  Accordingly, SEUs should contact their respective state associations and ask what programs 
currently exist or are in development in which the SEU may participate in a meaningful way so 
that the SEU could appropriately claim a credit under this Commission requirement. 

A cautious approach would be to practice “overachievement” in this area since there is 
always the risk that the Commission may decline to accept a credit for a particular activity. 

 4.  Outreach Requirements for Religious Broadcasters 

Religious broadcasters who elect to apply a religious qualification to a particular position 
are not required to strictly comply with the broad outreach requirement or the menu options with 
respect to that position.  Rather they must make reasonable, good faith efforts to recruit 
applicants for that position, without regard to race, color, national origin or gender, among those 
who are qualified based on their religious belief or affiliation.  However, with respect to 
positions that are not subject to a religious qualification, religious broadcaster SEUs which 
employ five or more full-time employees must fully comply with Prongs 1 and 2 of the new EEO 
Rule described above with respect to those positions. If a religious broadcaster SEU has five or 
more full-time employees in positions that are not subject to a religious qualification, it must also 
comply with Prong 3 mentioned above.  A religious broadcaster SEU who employs five or more 
full-time persons and does not treat any of its positions as subject to a religious qualification 
must comply with all three prongs.  A religious broadcaster who treats all of its positions as 
subject to a religious qualification is exempt from all three prongs, but, as mentioned above, 
must still make good faith efforts to recruit applicants without regard to race, color, national 
origin or gender from among its co-religionists. 

IV. RECORDKEEPING 

A. General Obligations  

All SEUs, regardless of staff size, must provide equal opportunities to all qualified 
persons and comply with the Commission’s prohibition against unlawful employment 
discrimination.  However, according to the new EEO Rule, only SEUs which employ five or 
more full-time employees must maintain documentation of their compliance with the general 
EEO Program requirements as well as with the three outreach prong requirements. 

Specifically, every nonexempt SEU must retain documentation showing that it has 
reviewed and acted upon, those elements and tasks of its EEO Program described in Section 
III.A. above.  In addition, each nonexempt SEU must maintain a list of each vacancy for a full-
time permanent position that was filled during the pertinent review period, identified by job title, 
along with documentation demonstrating the specific steps taken, including sources used, to 
recruit for each such vacancy.  Notice of an opening may be publicized in the electronic media, 
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the print media, over the Internet as well as to individual referral sources.  Accordingly, 
documentation could include copies of over-the-air announcements, newspaper advertisements, 
trade periodical ads, web page announcements, as well as e-mails, letters and faxes to specific 
recruitment sources.  In order to be deemed sufficient, the records must show the dates/times 
when the job vacancy notices were publicized or sent, as the case may be.  Such records should 
also contain the name of the media/Internet source used as well as the recruitment organizations 
to which the notice was sent, including the address, telephone number, e-mail address if 
applicable, contact person and the method by which the source received its notification, i.e., by 
e-mail, fax, U.S. mail, overnight courier, etc., as appropriate.  Such records may be maintained in 
an electronic form. 

NOTE - Absent a showing of extraordinary circumstances, the Commission will not give 
credit to activities that cannot be supported by adequate records. 

B. Specific Recordkeeping 

Nonexempt SEUs have to collect and retain the following information: 

1. listings of all full-time job vacancies filled by the station employment unit, 
identified by job title; 

2. the recruitment sources used to fill each vacancy, including any organizations 
which requested notification (such organizations should be separately identified) 
and the name, address, contact person and telephone number of each recruitment 
source contacted to fill each position; 

3. dated copies of all advertisements, letters, e-mails, faxes, etc., announcing each 
vacancy; 

4. documentation necessary to demonstrate performance of the Prong 3 menu 
options, e.g., job fairs, mentoring programs, including sufficient information to 
disclose fully the nature of the initiative and the scope of the SEU’s participation, 
including the station personnel involved; 

5. the total number of interviewees for each vacancy and the referral source for each 
interviewee; and 

6. the date each vacancy was filled and the recruitment source that referred the hiree. 

This Legal Guide does not contain a suggested recordkeeping form for assuring 
compliance with the general EEO Program requirements identified at Section III.A. since each 
station’s approach to achieving compliance with those requirements will be very different.  
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However, attached hereto as Attachment B is a set of recordkeeping forms which, subject to 
appropriate tailoring, can be used to help stations document their compliance with the Outreach 
Prongs and assist them in preparing their annual EEO Public File Report discussed below. 

Specifically, four forms are provided.  The first form, Form B-1, is a sample text of a 
broadcast or print notice that stations can use to notify organizations which assist job seekers that 
such organizations may request to be placed on the station's “mailing list” to receive notices of 
job vacancies at the station.  The second form, Form B-2, is a sample form for collecting 
information about those sources that respond to this notice and are therefore entitled to receive 
information about job openings at the station on a routine basis.  The third form, Form B-3, is to 
be used in connection with each specific job opening and provides a checklist for compliance 
with both the outreach and the recordkeeping requirements applicable to each specific opening.  
It is recommended that a separate file folder be opened for each job vacancy at the station and 
that a separate Form B-3 be placed in the folder and completed for each opening.  The final form, 
Form B-4, is a form on which information regarding the Prong 3 Menu Option efforts can be 
recorded.  The data/information from Forms B-3 and B-4 will be needed each year to complete 
the annual EEO Public File Report. 

C. Recordkeeping for Religious Broadcasters 

The EEO recordkeeping requirements for broadcasters who are not religious broadcasters 
are applicable to the non-religious qualified full-time positions of religious broadcasters. For 
religious qualified full-time positions, religious broadcasters must still retain documentation as to 
each such vacancy, the recruitment sources used, the date the vacancy was filled and the 
recruitment source of the hiree.  The FCC states that it needs this information to monitor whether 
the religious broadcaster is making reasonable, good faith efforts to recruit among persons who 
meet the applicable religious qualification.  The forms provided at Attachment B may, subject to 
appropriate tailoring, be used for this purpose. 

D. Retention Period for EEO Outreach Records 

The Commission requires licensees to retain all records documenting their outreach 
efforts until the final grant of the renewal application covering the license term during which the 
recruitment effort/activity took place. 

V. FCC EEO REPORTING/FILING REQUIREMENTS 

The FCC’s new EEO Rule once again places special emphasis on making EEO 
information readily available to the public and to the FCC. 
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A. The Annual “EEO Public File Report” 

The new EEO Rule requires every nonexempt SEU to prepare on an annual basis, an 
“EEO Public File Report” comprised of the following  

1. a list of all full-time vacancies filled by the station employment unit 
during the preceding year, identified by job title; 

2. the recruitment sources used to fill each vacancy, (including organizations 
entitled to notification of vacancies which should be separately identified), 
as well as the address, contact person, and telephone number of each 
source; 

3. a list of the recruitment source that referred the hiree for each full-time 
vacancy; 

4. data reflecting the total number of persons interviewed for each full-time 
job vacancy in the preceding year; 

5. the total number of interviewees referred by each recruitment source; and 

6. a list and brief description of the Outreach Prong 3 menu options 
implemented during the preceding year. 

Attached hereto as Attachment C is a sample form of annual “EEO Public File Report.”  
The contents of the report should be derived from the data/information gathered using Forms B-3 
and B-4 hereto. 

 EEO Public File Report for Religious Broadcasters 

Religious broadcasters with full-time hires subject to a religious qualification need to 
include the information contemplated in the first three items listed above. 

 Filing and Posting of EEO Public File Report 

Annually, on the anniversary of the date on which its license renewal application is due to 
be filed, each nonexempt SEU must (i) place in the public inspection file of each of the stations 
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comprising the SEU and (ii) post on each such station’s website (if it has one) the station’s “EEO 
Public File Report.” 6   

As the result of an Interim Policy announced by the Media Bureau on March 31, 2003, 
those nonexempt SEUs with stations licensed only to communities located in Indiana, Kentucky, 
Tennessee, Texas, Delaware and Pennsylvania, have until April 11, 2003 (rather than April 1) to 
finalize, place in their public inspection files, and post on their websites (if they have any) their 
EEO Public File Reports. 

Those nonexempt SEUs with stations licensed to communities located in all other states 
and jurisdictions must adhere to the original requirement that they place in their public inspection 
files, and post on their websites, the EEO Public File Reports “on” their respective anniversary 
renewal filing dates of June 1, August 1, etc.  However, these nonexempt SEUs may now end the 
period covered by their Reports up to 10 days prior to the due date, e.g., May 22, 2003 for the 
June 1, 2003 Report.  The Media Bureau is allowing this earlier cut-off so that nonexempt SEUs 
will have adequate time to prepare, have reviewed and finalize their Reports, place them in their 
public inspection files, and post them on their websites.  So that there are no gaps in days 
covered from one annual EEO Public File Report to the next, nonexempt SEUs  choosing to 
“cut-off” their reporting period should add the days cut-off to the period covered by the next 
annual EEO Public File Report. 

While the  Reports must be kept in the public inspection file for the full license term, the 
Second R&O makes clear that only the most current EEO Public File Report need be posted on 
the website.  Accordingly, a station may remove from its website the immediately preceding 
EEO Public File Report once the current one has been posted, unless such prior EEO Public File 
Report is the subject of an unresolved complaint. 

B.  “Broadcast Mid-Term Report” on FCC Form 397 

All television station SEUs with five or more full-time employees, and all radio station 
SEUs with eleven or more full-time employees, must file a “Broadcast Mid-Term Report” on 
FCC Form 397 with the Commission by the first day of the month which constitutes the mid-
point of their license terms.  A copy of that report form is attached hereto as Attachment D.  The 
two EEO Public File Reports for the two annual periods preceding the date of filing must  

                                                             
6 If the stations in the SEU are in different renewal cycles, the SEU has the 

discretion to select whichever renewal cycle is represented by one of the stations in the SEU. 
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accompany the Form 397 filing.7  The form also requires the SEU to identify by name and title 
the particular official who has been assigned “overall responsibility for equal employment 
opportunity” at the station.  The SEU should assume that this person may be called by the FCC 
or a third party to verify this information and to determine whether the person’s appointment is 
bona fide.  Accordingly, the person should not only be knowledgeable about and very much 
involved in setting, implementing and enforcing the station’s EEO policy and program, but the 
person should also be made aware that the FCC or a third party may call him or her to ascertain 
such involvement. 

C.  “Broadcast Equal Employment Opportunity Program Report” on FCC Form 
396 

In addition, all stations must file with their renewal applications a “Broadcast Equal 
Employment Opportunity Program Report” on FCC Form 396, a copy of which is attached as 
Attachment E.  Licensees must attach to the Form 396 copies of the station’s two EEO Public 
File Reports covering the preceding two annual periods, and provide a narrative statement 
describing how the station achieved “broad and inclusive” outreach during those two years.  If 
the licensee had experienced any difficulties in its outreach efforts, it is afforded the opportunity 
to explain those difficulties in the narrative statement.  The FCC has clarified that Form 396 also 
requires the reporting of each complaint filed against a station alleging unlawful employment 
discrimination during the most recent license term, whether the complaint is pending or was 
adjudicated and whether the complaint was resolved in favor of or adverse to the licensee.  
Stations should be aware that they may be required to report complaints of unlawful employment 
discrimination not based on race, national origin, color, religion or gender, but on other unlawful 
grounds such as age.  All types of discrimination complaints should be disclosed to 
communications counsel for assessment under this requirement. 

Form 396 also requires that the licensee identify by name and title the particular official 
who has overall responsibility for EEO at the station.  Since the FCC, or a third-party, may 
contact this person, he or she should be knowledgeable about and involved in the station’s EEO  
policy and program.  Furthermore, if the person is replaced for any reason while the license 
renewal application is pending, the Commission should be promptly notified of the name of the 
new person with such responsibility. 

                                                             
7 The radio and television stations licensed to communities in New Jersey and New 

York, as well as in Delaware and Pennsylvania, reached the mid-term points of their license 
terms on February 1, 2003 and April 1, 2003, respectively.  However, these stations are not 
required to file mid-term reports in 2003 because of the relationship between the March 10, 2003 
effective date of the new EEO Rule and those two filing dates.   
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D.  “Broadcast Equal Employment Opportunity Model Program Report” on FCC 
Form 396-A 

Any Form 301 construction permit application, Form 314 assignment application, or 
Form 315 transfer application that involves an SEU that will employ five or more full-time 
employees must include a “Broadcast Equal Employment Opportunity Model Program Report” 
on FCC Form 396-A, a copy of which is attached hereto as Attachment F.  Form 396-A requires 
the identification of the recruitment sources that the applicant, proposed assignee or proposed 
transferee intends to contact as part of its broad recruitment efforts. 

VI. TIME BROKERAGE AGREEMENTS 

If a station is being operated under a Time Brokerage Agreement or a Local Marketing 
Agreement, the licensee’s EEO Public File Report, Form 397 Mid-Term Report and Form 396 
will include data only concerning the recruitment efforts for its own fulltime positions, and not 
concerning the broker’s efforts for its own employees.  A broker who is also the licensee of 
another station or stations in the market should include recruitment activity concerning full-time 
positions at the station it brokers in the reports it prepares for its own station(s) that is (are) most 
closely affiliated with and in the same market as the brokered station.  If a licensee-broker does 
not own a station in the same market as the brokered station, it should include the information for 
the brokered station in the reports for the  station it owns that is geographically the closest to the 
brokered station. 

VII. EEO ENFORCEMENT 

In order to ensure compliance with the new EEO Rule, the Commission has stated that it 
will conduct random inquiries and targeted investigations of licensees, requesting information 
relating to a licensee’s EEO efforts.  The Commission has stated that it will randomly select for 
audit approximately five percent of all licensees. In addition to the random audits, the 
Commission has stated that it may conduct an inquiry whenever it finds evidence of a possible 
violation of the new EEO Rule.  An inquiry by the Commission could range from a request for 
all documentation of recruitment efforts to a request for the EEO-related contents of the public 
inspection file.  Depending on the circumstances of the case, the inquiry could also include a 
request for EEO data covering any period of the license term, as well as witness interviews 
regarding the station’s EEO conduct.  The Commission has also indicated that the public may 
bring to its attention any problems that they find in the EEO public file reports. 

The following types of action and inaction could constitute violations of the new EEO 
Rule: engaging in any type of unlawful employment discrimination; failing to maintain an 
effective EEO Program (token efforts are not enough); failing to send out notices of all full-time 
openings to all referral organizations which have requested such information; failing to recruit 
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for all full-time vacancies absent exigent circumstances; failing to broadly/widely recruit 
throughout the community for all full-time vacancies absent exigent circumstances; failing to 
adequately substantiate that exigent circumstances actually existed; failing to fully and 
accurately document recruitment efforts for each job hire; failing to engage in the requisite 
number of non-vacancy menu options during each of the two year periods which comprise the 
license term; failing to routinely review the EEO Program for effectiveness and to implement 
efforts to improve the program; failing to timely file with the FCC a complete and accurate mid-
term report with an accurate and complete EEO Public File Report; failing to timely place in the 
public inspection file the required EEO documentation; failing to timely post on a station website 
the required EEO Public File Report; failing to timely file with the FCC a complete and accurate 
Form 396 or Form 397; not timely responding to a Commission inquiry or responding but being 
nonresponsive or evasive; engaging in misrepresentation or lack of candor regarding outreach 
efforts or other EEO-related information; etc. 

FCC sanctions for deficiencies in a licensee’s EEO compliance include admonishments, 
imposition of reporting conditions (possibly goals and timetables), monetary forfeitures, short 
term renewal of license, designation for a license renewal hearing, designation for license 
revocation hearing and loss of license.  The Communications Act of 1934, as amended, 
precludes the Commission from granting a renewal of license where the license holder has 
engaged in serious violations of the Act or in a pattern of violations of the Act.  Accordingly, the 
new EEO Rule represents a new critical compliance goal for broadcast stations as the 
Commission begins a new renewal cycle for radio and television stations across the Nation. 

VIII. CONCLUSION 

 The new EEO Rule requirements are very broad and detailed in the efforts required and 
in the documentation and reporting expected. A violation can result in serious penalties.  
Therefore, broadcasters should treat this aspect of FCC rule compliance with the same level of 
diligence, truthfulness and careful recordkeeping and reporting that they devote to their filings 
with the Internal Revenue Service. 
 
 The FCC has not yet had an opportunity to formally interpret the new EEO regulations.  
As mentioned, petitions for reconsideration and clarification of the new regulations remain 
pending before the FCC.  Consequently, subsequent actions by the Commission could result in 
changes to those regulations.  Accordingly, it is the responsibility of each individual reading this 
publication, including those involved in station recruiting and hiring, to remain fully abreast of 
developments in this area. 
 
Document #: 1291053 v.16
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I. Part 73 of Chapter 1 of Title 47 of the Code of Federal Regulations is amended as 
follows:   

Subpart H - Rules Applicable to All Broadcast Stations 

Section 73.2080 is amended to delete the present language in its entirety and replace it with the 
following: 

§ 73.2080.  Equal employment opportunities (“EEO”). 

(a) General EEO policy.  Equal opportunity in employment shall be afforded by all licensees 
or permittees of commercially or noncommercially operated AM, FM, TV, Class A TV or 
international broadcast stations (as defined in this part) to all qualified persons, and no person 
shall be discriminated against in employment by such stations because of race, color, religion, 
national origin, or sex.  Religious radio broadcasters may establish religious belief or affiliation 
as a job qualification for all station employees.  However, they cannot discriminate on the basis 
of race, color, national origin or gender from among those who share their religious affiliation or 
belief.  For purposes of this rule, a religious broadcaster is a licensee which is, or is closely 
affiliated with, a church, synagogue, or other religious entity, including a subsidiary of such an 
entity. 

(b) General EEO program requirements.  Each broadcast station shall establish, maintain, 
and carry out a positive continuing program of specific practices designed to ensure equal 
opportunity and nondiscrimination in every aspect of station employment policy and practice.  
Under the terms of its program, a station shall: 

(1) Define the responsibility of each level of management to ensure vigorous 
enforcement of its policy of equal opportunity, and establish a procedure to review and control 
managerial and supervisory performance; 

(2) Inform its employees and recognized employee organizations of the equal 
employment opportunity policy and program and enlist their cooperation; 

(3) Communicate its equal employment opportunity policy and program and its 
employment needs to sources of qualified applicants without regard to race, color, religion, 
national origin, or sex, and solicit their recruitment assistance on a continuing basis; 

(4) Conduct a continuing program to exclude all unlawful forms of prejudice or 
discrimination based upon race, color, religion, national origin, or sex from its personnel policies 
and practices and working conditions; and 

(5) Conduct a continuing review of job structure and employment practices and adopt 
positive recruitment, job design, and other measures needed to ensure genuine equality of 
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opportunity to participate fully in all organizational units, occupations, and levels of 
responsibility. 

(c) Specific EEO program requirements.  Under the terms of its program, a station 
employment unit must: 

(1) Recruit for every full-time job vacancy in its operation.  A job filled by an internal 
promotion is not considered a vacancy for which recruitment is necessary.  Religious radio 
broadcasters who establish religious affiliation as a qualification for a job position are not 
required to comply with these recruitment requirements with respect to that job position or 
positions, but will be expected to make reasonable, good faith efforts to recruit applicants who 
are qualified based on their religious affiliation.  Nothing in this section shall be interpreted to 
require a broadcaster to grant preferential treatment to any individual or group based on race, 
color, national origin, religion, or gender. 

(i) A station employment unit shall use recruitment sources for each vacancy 
sufficient in its reasonable, good faith judgment to widely disseminate information concerning 
the vacancy. 

(ii) In addition to such recruitment sources, a station employment unit shall 
provide notification of each full-time vacancy to any organization that distributes information 
about employment opportunities to job seekers or refers job seekers to employers, upon request 
by such organization.  To be entitled to notice of vacancies, the requesting organization must 
provide the station employment unit with its name, mailing address, e-mail address (if 
applicable), telephone number, and contact person, and identify the category or categories of 
vacancies of which it requests notice.  (An organization may request notice of all vacancies). 

(2) Engage in at least four (if the station employment unit has more than ten full-time 
employees and is not located in a smaller market) or two (if it has five to ten full-time employees 
and/or is located entirely in a smaller market) of the following initiatives during each two-year 
period beginning with the date stations in the station employment unit are required to file 
renewal applications, or the second, fourth or sixth anniversaries of that date. 

(i) participation in at least four job fairs by station personnel who have 
substantial responsibility in the making of hiring decisions; 

(ii) hosting of at least one job fair; 

(iii) co-sponsoring at least one job fair with organizations in the business and 
professional community whose membership includes substantial participation of women and 
minorities; 
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(iv) participation in at least four events sponsored by organizations 
representing groups present in the community interested in broadcast employment issues, 
including conventions, career days, workshops, and similar activities; 

(v) establishment of an internship program designed to assist members of the 
community to acquire skills needed for broadcast employment; 

(vi) participation in job banks, Internet programs, and other programs designed 
to promote outreach generally (i.e., that are not primarily directed to providing notification of 
specific job vacancies); 

(vii) participation in scholarship programs designed to assist students interested 
in pursuing a career in broadcasting; 

(viii) establishment of training programs designed to enable station personnel to 
acquire skills that could qualify them for higher level positions; 

(ix) establishment of a mentoring program for station personnel; 

(x) participation in at least four events or programs sponsored by educational 
institutions relating to career opportunities in broadcasting; 

(xi) sponsorship of at least two events in the community designed to inform 
and educate members of the public as to employment opportunities in broadcasting; 

(xii) listing of each upper-level category opening in a job bank or newsletter of 
media trade groups whose membership includes substantial participation of women and 
minorities; 

(xiii) provision of assistance to unaffiliated non-profit entities in the 
maintenance of websites that provide counseling on the process of searching for broadcast 
employment and/or other career development assistance pertinent to broadcasting; 

(xiv) provision of training to management level personnel as to methods of 
ensuring equal employment opportunity and preventing discrimination; 

(xv) provision of training to personnel of unaffiliated non-profit organizations 
interested in broadcast employment opportunities that would enable them to better refer job 
candidates for broadcast positions; 

(xvi) participation in other activities designed by the station employment unit 
reasonably calculated to further the goal of disseminating information as to employment 
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opportunities in broadcasting to job candidates who might otherwise be unaware of such 
opportunities. 

(3) Analyze its recruitment program on an ongoing basis to ensure that it is effective 
in achieving broad outreach to potential applicants, and address any problems found as a result of 
its analysis. 

(4) Periodically analyze measures taken to: 

(i) Disseminate the station’s equal employment opportunity program to job 
applicants and employees; 

(ii) Review seniority practices to ensure that such practices are 
nondiscriminatory; 

(iii) Examine rates of pay and fringe benefits for employees having the same 
duties, and eliminate any inequities based upon race, national origin, color, religion, or sex 
discrimination; 

(iv) Utilize media for recruitment purposes in a manner that will contain no 
indication, either explicit or implicit, of a preference for one race, national origin, color, religion 
or sex over another; 

(v) Ensure that promotions to positions of greater responsibility are made in a 
nondiscriminatory manner; 

(vi) Where union agreements exist, cooperate with the union or unions in the 
development of programs to ensure all persons of equal opportunity for employment, irrespective 
of race, national origin, color, religion, or sex, and include an effective nondiscrimination clause 
in new or renegotiated union agreements; and 

(vii) Avoid the use of selection techniques or tests that have the effect of 
discriminating against any person based on race, national origin, color, religion, or sex. 

(5) Retain records to document that it has satisfied the requirements of paragraphs 
(c)(1) and (2) of this section.  Such records, which may be maintained in an electronic format, 
shall be retained until after grant of the renewal application for the term during which the 
vacancy was filled or the initiative occurred.  Such records need not be submitted to the FCC 
unless specifically requested.  The following records shall be maintained: 

(i) listings of all full-time job vacancies filled by the station employment unit, 
identified by job title; 
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(ii) for each such vacancy, the recruitment sources utilized to fill the vacancy 
(including, if applicable, organizations entitled to notification pursuant to paragraph (c)(1)(ii) of 
this section, which should be separately identified), identified by name, address, contact person 
and telephone number; 

(iii) dated copies of all advertisements, bulletins, letters, faxes, e-mails, or 
other communications announcing vacancies; 

(iv) documentation necessary to demonstrate performance of the initiatives 
required by paragraph (c)(2) of this section, including sufficient information to fully disclose the 
nature of the initiative and the scope of the station’s participation, including the station personnel 
involved; 

(v) the total number of interviewees for each vacancy and the referral source 
for each interviewee; and 

(vi) the date each vacancy was filled and the recruitment source that referred 
the hiree. 

(6) Annually, on the anniversary of the date a station is due to file its renewal 
application, the station shall place in its public file, maintained pursuant to § 73.3526 or § 
73.3527, and on its website, if it has one, an EEO public file report containing the following 
information (although if any broadcast licensee acquires a station pursuant to FCC Form 314 or 
FCC Form 315 during the twelve months covered by the EEO public file report, its EEO public 
file report shall cover the period starting with the date it acquired the station): 

(i) a list of all full-time vacancies filled by the station’s employment unit 
during the preceding year, identified by job title; 

(ii) for each such vacancy, the recruitment source(s) utilized to fill the 
vacancy (including, if applicable, organizations entitled to notification pursuant to paragraph 
(c)(l)(ii) of this section, which should be separately identified), identified by name, address, 
contact person and telephone number; 

(iii) the recruitment source that referred the hiree for each full-time vacancy 
during the preceding year; 

(iv) data reflecting the total number of persons interviewed for full-time 
vacancies during the preceding year and the total number of interviewees referred by each 
recruitment source utilized in connection with such vacancies; and 

(v) a list and brief description of initiatives undertaken pursuant to paragraph 
(c)(2) of this section during the preceding year. 
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(d) Small Station Exemption.  The provisions of paragraphs (b) and (c) of this section shall 
not apply to station employment units that have fewer than five full-time employees. 

(e) Definitions.  For the purposes of this Rule: 

(1) a full-time employee is a permanent employee whose regular work schedule is 30 
hours per week or more. 

(2) a station employment unit is a station or a group of commonly owned stations in 
the same market that share at least one employee. 

(3) a smaller market includes metropolitan areas as defined by the Office of 
Management and Budget with a population of fewer than 250,000 persons and areas outside of 
all metropolitan areas as defined by the Office of Management and Budget. 

(f) Enforcement.  The following provisions apply to employment activity concerning full-
time positions at each broadcast station employment unit (defined in this part) employing five or 
more persons in full-time positions, except where noted. 

(1) All broadcast stations, including those that are part of an employment unit with 
fewer than five full-time employees, shall file a Broadcast Equal Employment Opportunity 
Program Report (Form 396) with their renewal application.  Form 396 is filed on the date the 
station is due to file its application for renewal of license.  If a broadcast licensee acquires a 
station pursuant to FCC Form 314 or FCC Form 315 during the period that is to form the basis 
for the Form 396, information provided on its Form 396 should cover the licensee’s EEO 
recruitment activity during the period starting with the date it acquired the station.  Stations are 
required to maintain a copy of their Form 396 in the station’s public file in accordance with the 
provisions of §§ 73.3526 and 73.3527. 

(2) The Commission will conduct a mid-term review of the employment practices of 
each broadcast television station and each radio station that is part of an employment unit of 
more than ten full-time employees four years following the station’s most recent license 
expiration date as specified in § 73.1020.  Each such licensee is required to file with the 
Commission the Broadcast Mid-Term Report (FCC Form 397) four months prior to that date.  If 
a broadcast licensee acquires a station pursuant to FCC Form 314 or FCC Form 315 during the 
period that is to form the basis for the Form 397, its Report should cover the licensee’s EEO 
recruitment activity during the period starting with the date it acquired the station. 

(3) If a station is subject to a time brokerage agreement, the licensee shall file Forms 
396, Forms 397, and EEO public file reports concerning only its own recruitment activity.  If a 
licensee is a broker of another station or stations, the licensee-broker shall include its recruitment 
activity for the brokered station(s) in determining the bases of Forms 396, Forms 397 and the 
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EEO public file reports for its own station.  If a licensee-broker owns more than one station, it 
shall include its recruitment activity for the brokered station in the Forms 396, Forms 397, and 
EEO public file reports filed for its own station that is most closely affiliated with, and in the 
same market as, the brokered station.  If a licensee-broker does not own a station in the same 
market as the brokered station, then it shall include its recruitment activity for the brokered 
station in the Forms 396, Forms 397, and EEO public file reports filed for its own station that is 
geographically closest to the brokered station. 

(4) Broadcast stations subject to this section shall maintain records of their 
recruitment activity necessary to demonstrate that they are in compliance with the EEO Rule.  
Stations shall ensure that they maintain records sufficient to verify the accuracy of information 
provided in Forms 396, Forms 397, and EEO public file reports.  To determine compliance with 
the EEO Rule, the Commission may conduct inquiries of licensees at random or if it has 
evidence of a possible violation of the EEO Rule.  In addition, the Commission will conduct 
random audits.  Specifically, each year approximately five percent of all licensees in the 
television and radio services will be randomly selected for audit, ensuring that, even though the 
number of radio licensees is significantly larger than television licensees, both services are 
represented in the audit process.  Upon request, stations shall make records available to the 
Commission for its review. 

(5) The public may file complaints throughout the license term based on a station’s 
Form 397 or the contents of a station’s public file.  Provisions concerning filing, withdrawing, or 
non-filing of informal objections or petitions to deny license renewal, assignment, or transfer 
applications are delineated in §§73.3584 and 73.3587-3589 of the Commission’s Rules. 

(g) Sanctions and Remedies.  The Commission may issue appropriate sanctions and remedies 
for any violation of this Rule. 
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For Internal Station Use 
Text for Advising Organizations that Assist Job Seekers That They May Request to Be 

Placed on a List to Receive All Job Notices From The Station 
 

SAMPLE BROADCAST/PRINT NOTICE SEEKING ORGANIZATIONS 
 

 Station(s) _____________________ is/are looking for organizations that regularly 

distribute information about employment opportunities to job applicants or have job applicants to 

refer.  If your organization would like to receive notification of job vacancies at our station(s), 

please notify: 

 [person]   at  [address]     [e-mail]  

 [phone no.]  .  Station(s) _______ is/are an Equal Opportunity Employer [and  
 
encourages minorities and females to apply] 
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For Internal Station Use 

Organizations Which Request to Receive Job Vacancy Notices From The Station Should Be 
Listed Here and Be Advised of Each Opening at the Station(s) 

Use This Information In Completing Appendix 2 of the EEO Public File Report 
 

 ORGANIZATIONS REQUESTING NOTIFICATION 
 
 
1. Recruitment Source:                                                        Date Source Initially Requested    

Contact Person:                                                                  Notification:                                                                
Address:                                                                             Date Source Requested 
Phone:                                      Fax:                                        Notification Cease:                                        
e-mail address:                                                                   

 
2. Recruitment Source:                                                        Date Source Initially Requested    

Contact Person:                                                                  Notification:                                                                
Address:                                                                             Date Source Requested 
Phone:                                      Fax:                                        Notification Cease:                                        
e-mail address:                                                                       

    
3. Recruitment Source:                                                        Date Source Initially Requested    

Contact Person:                                                                  Notification:                                                  
 Address:                                                                             Date Source Requested 

Phone:                                      Fax:                                        Notification Cease:                                                  
e-mail address:                                                                       

  
4. Recruitment Source:                                                       Date Source Initially Requested    

Contact Person:                                                                  Notification:                                                  
 Address:                                                                             Date Source Requested 

Phone:                                      Fax:                                        Notification Cease:                                                  
e-mail address:                                                                       

  
5. Recruitment Source:                                                       Date Source Initially Requested    

Contact Person:                                                                  Notification:                                                    
 Address:                                                                             Date Source Requested 

Phone:                                      Fax:                                        Notification Cease:                                                    
e-mail address:                                                                       
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6. Recruitment Source:                                                       Date Source Initially Requested    

Contact Person:                                                                  Notification:                                                     
 Address:                                                                             Date Source Requested 

Phone:                                      Fax:                                        Notification Cease:                                                     
e-mail address:                                                                    

 
7. Recruitment Source:                                                       Date Source Initially Requested    

Contact Person:                                                                  Notification:                                                      
 Address:                                                                             Date Source Requested 

Phone:                                      Fax:                                        Notification Cease:                                                     
 e-mail address:                                                                        
 
8. Recruitment Source:                                                       Date Source Initially Requested   

Contact Person:                                                                  Notification:                                                      
 Address:                                                                             Date Source Requested 

Phone:                                      Fax:                                        Notification Cease:                                                     
 e-mail address:                                                                        

 
9. Recruitment Source:                                                       Date Source Initially Requested   

Contact Person:                                                                  Notification:                                                      
 Address:                                                                             Date Source Requested 

Phone:                                      Fax:                                        Notification Cease:                                                     
 e-mail address:                                                                        
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For Internal Station Use 
This Form Should Be Used to Create a Job Vacancy Folder  

For Each Vacancy At the Station(s) 
Use This Information In Completing Appendices 1 and 2 of the EEO Public File Report 

NEW JOB VACANCY 
Part A 
 
I.  General Information 

1. Job Title: ___________________________________ 

2. Station:   ____________________________________ 

3. Date Position Opened: ________________________ 

4. Date Position Filled: __________________________ 

5. Documentation of Dissemination of Notice:  Has Part B of this form detailing recruitment 
efforts undertaken been completed and dated copies of all advertisements, bulletins, 
letters, faxes, e-mails, or other communications announcing this vacancy attached hereto? 

Yes [ ]        No [ ] 
  
II.  Interviewees 
 
1. List of people interviewed for this position: 
 
Name      Date   Recruitment Source 

 
__________________________ _______  ____________________________________ 
__________________________ _______ ____________________________________ 
__________________________ _______  ____________________________________ 
__________________________ _______         ____________________________________ 
__________________________ _______ ____________________________________ 
__________________________ _______ ____________________________________ 
__________________________ _______ ____________________________________ 
__________________________ _______  ____________________________________ 
__________________________ _______  ____________________________________ 
__________________________ _______  ____________________________________ 
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2. Total number of people interviewed for this position:______________ 
 
III.  Hiree 
 
Person ultimately hired for this position: 
 

Name:_________________________________________  
Recruitment Source:______________________________    

 
Approval: 

General Manager: ____________________________________  Date:_______________ 
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Part B Recruitment Sources Utilized 
 
1. Was a copy of the job notice for this vacancy posted in a place where employees would 
 easily see it at the station(s) and at other stations in the group? 
 

Yes [ ]  No[ ] 
 Date posted: _______ 
 Attach a copy of notice posted. 
 
2. Was a copy of the job notice for this vacancy sent to any third party for distribution to its 
 list of referral organizations (i.e. state broadcasters association)? 
 
 

Yes [ ]  No[ ] 
 

 Name of Third Party:_________ 
 Date sent:__________________ 
 Attach proof of sending to third party. 
 Attach copy of third party's proof of distribution. 
 
3. Was a copy of the job notice for this vacancy sent to all of the organizations on the 
 station's list of organizations entitled to receive copies of such notices (Form B-2)? 
 
 

Yes [ ]  No[ ] 
 
 Date sent: __________ 
 Attach a copy of the current list of such organizations. 
 Attach proof of sending to such organizations. 
 
4. Was a copy of the job notice posted on the station(s) website or on any other websites? 
 
 

Yes [ ]  No[ ] 
 Dates posted: _______ 
 Attach copies of notices posted ________________ and identify websites by URL’s 
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5. Was a copy of the job notice for this vacancy sent to any additional organizations or 
 advertised in any additional media outlets?  
 
 

Yes [ ]  No[ ] 
 
 Complete the following information for each additional source utilized for advertising the 
vacancy.  Attach copies of newspaper advertisements and scripts of radio/television 
advertisements.  Attach proof of publication. 
 
 
a) Name of Source:_________________________________________________ 

Contact Person:  _________________________________________________ 
Address: _______________________________________________________ 

         _______________________________________________________ 
         _______________________________________________________ 

Telephone: __________________________  Fax: ______________________ 
E-mail:  _____________________________ 
How was notification given to this source?  ____________________________ 

 
 
b) Name of Source: _________________________________________________ 

Contact Person: __________________________________________________ 
Address: ________________________________________________________ 

         ________________________________________________________ 
         ________________________________________________________ 

Telephone: __________________________  Fax: _______________________ 
E-mail:  _____________________________ 
How was notification given to this source?  ____________________________ 

 
 
c) Name of Source: __________________________________________________ 

Contact Person: ___________________________________________________ 
Address:  ________________________________________________________ 

          ________________________________________________________ 
          ________________________________________________________ 

Telephone: __________________________  Fax: _______________________ 
E-mail:  _____________________________ 
How was notification given to this source?  ____________________________ 
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d) Name of Source: __________________________________________________ 

Contact Person: ___________________________________________________ 
Address:  ________________________________________________________ 

          ________________________________________________________ 
               ________________________________________________________ 
Telephone: __________________________  Fax: ________________________ 
E-mail:  _____________________________ 
How was notification given to this source?  _____________________________ 

 
e) Name of Source: ___________________________________________________ 

Contact Person: ____________________________________________________ 
Address: ________________________________________________________ 

          ________________________________________________________ 
          ________________________________________________________ 

Telephone: __________________________  Fax: ________________________ 
E-mail:  _____________________________ 
How was notification given to this source?  _____________________________ 

 
f) Name of Source: __________________________________________________ 

Contact Person: ___________________________________________________ 
Address:  ________________________________________________________ 

          ________________________________________________________ 
          ________________________________________________________ 

Telephone: __________________________  Fax: ________________________ 
E-mail:  _____________________________ 
How was notification given to this source?  _____________________________ 

 
g) Name of Source: __________________________________________________ 

Contact Person: ___________________________________________________ 
Address:  ________________________________________________________ 

          ________________________________________________________ 
          ________________________________________________________ 

Telephone: __________________________  Fax: ________________________ 
E-mail:  _____________________________ 
How was notification given to this source?  _____________________________ 
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SUPPLEMENTAL RECRUITMENT ACTIVITIES  

UNDERTAKEN BY THE STATION 
  
Station(s) Claiming Credit:_______________________________________________________ 

1. Type of Activity Under New EEO Rule:[Job Fair, Scholarship Program, Etc.]____________ 

Date of Station Participation: [On date; From date to date]___________________________ 

Participating Employees:______________________________________________________ 

__________________________________________________________________________ 

Host/Sponsor of Activity: _____________________________________________________ 

Brief Description of Activity and Station Participation: ______________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________

 ___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________

 ___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________

 ___________________________________________________________________________ 
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2. Activity: ________________________________________________________________ 

Date(s): _____________ 

Participating Employees:______________________________________________________ 

Host/Sponsor of Activity: _____________________________________________________ 

Brief Description of Activity and Station Participation: ______________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________

 ___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________

 ___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________

 ___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 



RECORDKEEPING FORM B-4 
Shaw Pittman LLP 

April 2004 

 
 3 

 

3. Activity: __________________________________________________________________ 

Date: _____________ 

Participating Employees:______________________________________________________ 

Host/Sponsor of Activity: _____________________________________________________ 

Brief Description of Activity and Station Participation: ______________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________

 ___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________

 ___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________

 ___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________

 ___________________________________________________________________________ 

___________________________________________________________________________ 
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4. Activity: __________________________________________________________________ 

Date: _____________ 

Participating Employees:______________________________________________________ 

Host/Sponsor of Activity: _____________________________________________________ 

Brief Description of Activity and Station Participation: ______________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________

 ___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________

 ___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________

 ___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 
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Sample Annual EEO Public File Report Form 

 
[Station Call Signs] 

Annual EEO Public File Report 
 

The purpose of this EEO Public File Report (“Report”) is to comply with Section 
73.2080(c)(6) of the FCC’s 2002 EEO Rule.  This Report has been prepared on behalf of the 
Station Employment Unit that is comprised of the following station(s):  [Station Call Sign(s) and 
Communities of License] and is required to be placed in the public inspection files of these 
stations, and posted on their websites, if they have websites. 

The information contained in this Report covers the time period beginning 
_______________________ to and including ___________________ (the “Applicable Period”). 

The FCC’s 2002 EEO Rule requires that this Report contain the following information: 

1. A list of all full-time vacancies filled by the Station(s) comprising the Station Employment 
Unit during the Applicable Period; 

2. For each such vacancy, the recruitment source(s) utilized to fill the vacancy (including, if 
applicable, organizations entitled to notification pursuant to Section 73.2080(c)(1)(ii) of the 
new EEO Rule, which should be separately identified), identified by name, address, contact 
person and telephone number; 

3. The recruitment source that referred the hiree for each full-time vacancy during the 
Applicable Period; 

4. Data reflecting the total number of persons interviewed for full-time vacancies during the 
Applicable Period and the total number of interviewees referred by each recruitment source 
utilized in connection with such vacancies; and 

5. A list and brief description of the initiatives undertaken pursuant to Section 73.2080(c)(2) of 
the FCC rules. 

Appendices 1, 2 and 3 which follow have been designed, in the aggregate, to provide the 
required information.  Please note that the numbers listed on Appendix 2  under the column 
entitled “Full-time Positions for Which This Source Was Utilized” refer to the number of the 
full-time job positions listed on Appendix 1. 
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For purposes of this Report, a vacancy was deemed “filled” not when the offer was 
extended but when the hiree accepted the job offer.  A person was deemed “interviewed” 
whether he or she was interviewed in person and/or over the telephone. 
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Appendix 1 to  

Sample Annual EEO Public File Report Form 

Covering the Period from ______________ to ______________ 

Station(s) Comprising Station Employment Unit:  [Station Call Sign(s)] 

 
Section 1:  Vacancy Information 
 

 Full-time Positions 
Filled By Job Title 

Recruitment Source of Hiree 

1   
2   
3   
4   
5   

Total Number of Persons Interviewed During Applicable Period:_______ 
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Appendix 2 to 
 

Sample Annual EEO Public File Report Form 
 

Covering the Period from ____________________ to ___________________ 
 

Station(s) Comprising Station Employment Unit:  [Station Call Sign(s)] 
 
Section 2:  Recruitment Source Information 
 

 Recruitment Source 
(Name, Address, 
Telephone Number, 
Contact Person) 

Total Number of 
Interviewees This Source 
Has Provided During This 
Period (If Any) 

Full-time Positions for 
Which This Source Was 
Utilized 

A    
B    
C    
D    
E    
F    
G    
H    

* Indicates sources that have requested notification of job openings. 
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Appendix 3 to 

 
Sample Annual EEO Public File Report Form 

 
Covering the Period from _________________ to ____________________ 

 
Station(s) Comprising Station Employment Unit:  [Station Call Sign(s)] 

 
Section 3:  Supplemental (Non-Vacancy Specific) Recruitment Activities Undertaken by [Station 
Call Sign(s)] 
 
[Description of the activities.] 
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Broadcast Equal Employment 
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FCC Form 396 
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Broadcast Equal Employment 
Opportunity Model Program Report 

FCC Form 396-A 
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