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New Executive Compensation Corporate
Governance Rules Proposed

by Susan P. Serota

The Restoring American Financial Stability Act of 2010 was released by Sena-
tor Christopher Dodd (D-CT), Chairman of the Senate Banking Committee,

on March 15, 2010 (the “Financial Reform Bill”). In addition to the many
financial services reform items contained in the proposed legislation, there are
a number of provisions that would affect the corporate governance of executive
compensation at public companies, including provisions that will be mandatory

for companies to continue being listed on a national securities exchange such
as the NYSE or NASDAQ.

Non-Binding “Say on Pay” Vote on Executive Compensation

The Financial Reform Bill would require a separate non-binding vote by shareholders on the compensation
reported in a company’s proxy for the Principal Executive Officer, the Principal Financial Officer and the
other Named Executive Officers disclosed, beginning with the proxy for an annual or other meeting of
shareholders occurring after the end of the six-month period beginning on date of enactment.

Compensation Committee Independence

The Financial Reform Bill directs the SEC to issue rules prohibiting the listing of any security on a national
securities exchange or national securities association (referred to as “Exchanges”) of any issuer that does
not comply with the independence requirements for members of the compensation committee, who must
be members of the issuer’s board of directors and must meet certain independence standards. In addition,
the Exchanges would be required to consider certain relevant factors such as the source of compensation
of a member of the compensation committee, including any consulting, advisory or other compensatory fee
paid by the issuer to such member and whether the member is affiliated with the issuer, a subsidiary or an
affiliate. The Exchanges may exempt a particular relationship of the member and the issuer as it deems
appropriate in light of the size of the issuer and any other relevant factors.
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Independence of Compensation Committee Consultant and Other Advisers

The Financial Reform Bill provides that compensation committees must have the authority, in their sole
discretion, to hire independent compensation consultants, legal counsel and other advisers. The SEC

is to issue rules that identify the independence standards that are to be used, including fees received from
the issuer by the employer of the consultant, legal counsel or other adviser, the policies and procedures
of such employer designed to prevent conflicts of interest, any business or personal relationship of such
person with the compensation committee, and any stock of the issuer owned by such person. Disclosure
in a proxy relating to a shareholder meeting occurring on or after one year after enactment of the Bill must
include whether the compensation committee retained or obtained the advice of a compensation consult-
ant and the whether the work has raised any conflict of interest, and if so, the nature of the conflict and
how the conflict is being addressed. Funding of reasonable compensation to pay such independent per-
sons is to be provided by the issuer. The SEC rules are directed to be issued within 360 days after enact-
ment and the SEC is required to direct the Exchanges to prohibit the listing of any security of an issuer
that is not in compliance with these independence requirements, subject to an opportunity to cure and an
exemption applicable in appropriate circumstances and taking in the impact on smaller reporting issuers.

New Disclosure Required of Executive Compensation

A clear description of any compensation required to be disclosed in the annual proxy would be required
to include information showing the relationship between executive compensation actually paid and the
financial performance of the issuer, taking into account any change in the value of the shares of stock and
dividends of the issuer and any distributions.

Clawback Policy Required

Exchange-listed issuers are required to develop and implement a policy providing (A) for disclosure of

the issuer's policy on incentive-based compensation that is based on financial information required to be
reported under the securities laws and (B) that in the event an issuer is required to prepare an accounting
restatement due to the material noncompliance of the issuer with any financial reporting requirement under
the securities laws, the issuer will recover from any current or former executive officer of the issuer who
received incentive-based compensation (including stock options) during the three-year period preceding
the date on which the issuer is required to prepare a restatement, based on erroneous data, any amount
in excess of what would have been paid to the executive under the restatement.

Disclosure Regarding Hedging by Employees and Directors

To the extent any employee or director of the issuer (or any of their designees) is permitted to purchase
financial instruments (including prepaid variable futures contracts, equity swaps, collars, and exchange
funds) that are designed to hedge or offset any decrease in the market value of equity securities granted
as compensation by the issuer to the employee or director or held, directly or indirectly, by the employee
or director would be required to be disclosed in the annual proxy statement of the issuer in accordance
with rules to be issued by the SEC.

Excessive Compensation of Bank Holding Companies

The Board of Governors of the Federal Reserve System would be required to establish standards prohib-
iting as an unsafe and unsound practice any compensation plan of a bank holding company that provides
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an executive officer, director or principal shareholder of the bank holding company with excessive com-
pensation, fees or benefits or could lead to a material financial loss to the bank holding company.

The Financial Reform Bill is substantially different from Senator Dodd’s bill that was released in November
2009, and from the legislation passed by the House in December 2009. We will continue to follow and

report on the legislation as it develops.

If you have any questions about the content of this client alert, please contact the Pillsbury attorney with
whom you regularly work or any member of the Executive Compensation & Benefits group.
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This publication is issued periodically to keep Pillsbury Winthrop Shaw Pittman LLP clients and other interested parties
informed of current legal developments that may affect or otherwise be of interest to them. The comments contained herein
do not constitute legal opinion and should not be regarded as a substitute for legal advice.

© 2010 Pillsbury Winthrop Shaw Pittman LLP. All Rights Reserved.

Pillsbury Winthrop Shaw Pittman LLP www.pillsburylaw.com 4


http://www.pillsburylaw.com/cindy.schlaefer
mailto:cindy.schlaefer@pillsburylaw.com
http://www.pillsburylaw.com/grace.chen
mailto:grace.chen@pillsburylaw.com


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
    /AgencyFB-Bold
    /AgencyFB-Reg
    /Algerian
    /Arial-Black
    /Arial-BoldItalicMT
    /Arial-BoldMT
    /Arial-ItalicMT
    /ArialMT
    /ArialNarrow
    /ArialNarrow-Bold
    /ArialNarrow-BoldItalic
    /ArialNarrow-Italic
    /ArialRoundedMTBold
    /ArialUnicodeMS
    /BaskOldFace
    /Bauhaus93
    /BellMT
    /BellMTBold
    /BellMTItalic
    /BerlinSansFB-Bold
    /BerlinSansFBDemi-Bold
    /BerlinSansFB-Reg
    /BernardMT-Condensed
    /BlackadderITC-Regular
    /BodoniMT
    /BodoniMTBlack
    /BodoniMTBlack-Italic
    /BodoniMT-Bold
    /BodoniMT-BoldItalic
    /BodoniMTCondensed
    /BodoniMTCondensed-Bold
    /BodoniMTCondensed-BoldItalic
    /BodoniMTCondensed-Italic
    /BodoniMT-Italic
    /BodoniMTPosterCompressed
    /BookAntiqua
    /BookAntiqua-Bold
    /BookAntiqua-BoldItalic
    /BookAntiqua-Italic
    /BookmanOldStyle
    /BookmanOldStyle-Bold
    /BookmanOldStyle-BoldItalic
    /BookmanOldStyle-Italic
    /BookshelfSymbolSeven
    /BradleyHandITC
    /BritannicBold
    /Broadway
    /BrushScriptMT
    /CalifornianFB-Bold
    /CalifornianFB-Italic
    /CalifornianFB-Reg
    /CalisMTBol
    /CalistoMT
    /CalistoMT-BoldItalic
    /CalistoMT-Italic
    /Castellar
    /Centaur
    /Century
    /CenturyGothic
    /CenturyGothic-Bold
    /CenturyGothic-BoldItalic
    /CenturyGothic-Italic
    /CenturySchoolbook
    /CenturySchoolbook-Bold
    /CenturySchoolbook-BoldItalic
    /CenturySchoolbook-Italic
    /Chiller-Regular
    /Code39SlimTT-Regular
    /ColonnaMT
    /ComicSansMS
    /ComicSansMS-Bold
    /CooperBlack
    /CopperplateGothic-Bold
    /CopperplateGothic-Light
    /CourierNewPS-BoldItalicMT
    /CourierNewPS-BoldMT
    /CourierNewPS-ItalicMT
    /CourierNewPSMT
    /CurlzMT
    /EdwardianScriptITC
    /Elephant-Italic
    /Elephant-Regular
    /EngraversMT
    /ErasITC-Bold
    /ErasITC-Demi
    /ErasITC-Light
    /ErasITC-Medium
    /EstrangeloEdessa
    /FelixTitlingMT
    /FootlightMTLight
    /ForteMT
    /FranklinGothic-Book
    /FranklinGothic-BookItalic
    /FranklinGothic-Demi
    /FranklinGothic-DemiCond
    /FranklinGothic-DemiItalic
    /FranklinGothic-Heavy
    /FranklinGothic-HeavyItalic
    /FranklinGothic-Medium
    /FranklinGothic-MediumCond
    /FranklinGothic-MediumItalic
    /FreestyleScript-Regular
    /FrenchScriptMT
    /Garamond
    /Garamond-Bold
    /Garamond-Italic
    /Gautami
    /Georgia
    /Georgia-Bold
    /Georgia-BoldItalic
    /Georgia-Italic
    /Gigi-Regular
    /GillSansMT
    /GillSansMT-Bold
    /GillSansMT-BoldItalic
    /GillSansMT-Condensed
    /GillSansMT-ExtraCondensedBold
    /GillSansMT-Italic
    /GillSans-UltraBold
    /GillSans-UltraBoldCondensed
    /GloucesterMT-ExtraCondensed
    /GoudyOldStyleT-Bold
    /GoudyOldStyleT-Italic
    /GoudyOldStyleT-Regular
    /GoudyStout
    /Haettenschweiler
    /HarlowSolid
    /Harrington
    /HelveticaNeueLT-Black
    /HelveticaNeueLT-BlackCond
    /HelveticaNeueLT-BlackCondObl
    /HelveticaNeueLT-BlackExt
    /HelveticaNeueLT-BlackExtObl
    /HelveticaNeueLT-BlackItalic
    /HelveticaNeueLT-Bold
    /HelveticaNeueLT-BoldCond
    /HelveticaNeueLT-BoldCondObl
    /HelveticaNeueLT-BoldExt
    /HelveticaNeueLT-BoldExtObl
    /HelveticaNeueLT-BoldItalic
    /HelveticaNeueLT-BoldOutline
    /HelveticaNeueLT-Condensed
    /HelveticaNeueLT-CondensedObl
    /HelveticaNeueLT-ExtBlackCond
    /HelveticaNeueLT-ExtBlackCondObl
    /HelveticaNeueLT-Extended
    /HelveticaNeueLT-ExtendedObl
    /HelveticaNeueLT-Heavy
    /HelveticaNeueLT-HeavyCond
    /HelveticaNeueLT-HeavyCondObl
    /HelveticaNeueLT-HeavyExt
    /HelveticaNeueLT-HeavyExtObl
    /HelveticaNeueLT-HeavyItalic
    /HelveticaNeueLT-Italic
    /HelveticaNeueLT-Light
    /HelveticaNeueLT-LightCond
    /HelveticaNeueLT-LightCondObl
    /HelveticaNeueLT-LightExt
    /HelveticaNeueLT-LightExtObl
    /HelveticaNeueLT-LightItalic
    /HelveticaNeueLT-Medium
    /HelveticaNeueLT-MediumCond
    /HelveticaNeueLT-MediumCondObl
    /HelveticaNeueLT-MediumExt
    /HelveticaNeueLT-MediumExtObl
    /HelveticaNeueLT-MediumItalic
    /HelveticaNeueLT-Roman
    /HelveticaNeueLT-Thin
    /HelveticaNeueLT-ThinCond
    /HelveticaNeueLT-ThinCondObl
    /HelveticaNeueLT-ThinExt
    /HelveticaNeueLT-ThinExtObl
    /HelveticaNeueLT-ThinItalic
    /HelveticaNeueLT-UltraLigCond
    /HelveticaNeueLT-UltraLigCondObl
    /HelveticaNeueLT-UltraLigExt
    /HelveticaNeueLT-UltraLigExtObl
    /HelveticaNeueLT-UltraLight
    /HelveticaNeueLT-UltraLightItal
    /HighTowerText-Italic
    /HighTowerText-Reg
    /Impact
    /ImprintMT-Shadow
    /InformalRoman-Regular
    /Jokerman-Regular
    /JuiceITC-Regular
    /Kartika
    /KristenITC-Regular
    /KunstlerScript
    /Latha
    /LatinWide
    /LucidaBright
    /LucidaBright-Demi
    /LucidaBright-DemiItalic
    /LucidaBright-Italic
    /LucidaCalligraphy-Italic
    /LucidaConsole
    /LucidaFax
    /LucidaFax-Demi
    /LucidaFax-DemiItalic
    /LucidaFax-Italic
    /LucidaHandwriting-Italic
    /LucidaSans
    /LucidaSans-Demi
    /LucidaSans-DemiItalic
    /LucidaSans-Italic
    /LucidaSans-Typewriter
    /LucidaSans-TypewriterBold
    /LucidaSans-TypewriterBoldOblique
    /LucidaSans-TypewriterOblique
    /LucidaSansUnicode
    /Magneto-Bold
    /MaiandraGD-Regular
    /Mangal-Regular
    /MaturaMTScriptCapitals
    /MetaBlack-Caps
    /MetaBlack-Roman
    /MetaBold-Caps
    /MetaBold-Roman
    /MetaBook-Caps
    /MetaBook-Roman
    /MetaMedium-Roman
    /MetaNormal-ItalicCaps
    /MetaNormal-Roman
    /MicrosoftSansSerif
    /Mistral
    /Modern-Regular
    /MonotypeCorsiva
    /MSOutlook
    /MSReferenceSansSerif
    /MSReferenceSpecialty
    /MVBoli
    /NiagaraEngraved-Reg
    /NiagaraSolid-Reg
    /OCRAExtended
    /OldEnglishTextMT
    /Onyx
    /OratorBT-TenPitch
    /PalaceScriptMT
    /PalatinoLinotype-Bold
    /PalatinoLinotype-BoldItalic
    /PalatinoLinotype-Italic
    /PalatinoLinotype-Roman
    /Papyrus-Regular
    /Parchment-Regular
    /Perpetua
    /Perpetua-Bold
    /Perpetua-BoldItalic
    /Perpetua-Italic
    /PerpetuaTitlingMT-Bold
    /PerpetuaTitlingMT-Light
    /Playbill
    /PoorRichard-Regular
    /Pristina-Regular
    /Raavi
    /RageItalic
    /Ravie
    /Rockwell
    /Rockwell-Bold
    /Rockwell-BoldItalic
    /Rockwell-Condensed
    /Rockwell-CondensedBold
    /Rockwell-ExtraBold
    /Rockwell-Italic
    /ScriptMTBold
    /ShowcardGothic-Reg
    /Shruti
    /SnapITC-Regular
    /Stencil
    /Sylfaen
    /SymbolMT
    /Tahoma
    /Tahoma-Bold
    /TempusSansITC
    /TimesNewRomanPS-BoldItalicMT
    /TimesNewRomanPS-BoldMT
    /TimesNewRomanPS-ItalicMT
    /TimesNewRomanPSMT
    /Trebuchet-BoldItalic
    /TrebuchetMS
    /TrebuchetMS-Bold
    /TrebuchetMS-Italic
    /Tunga-Regular
    /TwCenMT-Bold
    /TwCenMT-BoldItalic
    /TwCenMT-Condensed
    /TwCenMT-CondensedBold
    /TwCenMT-CondensedExtraBold
    /TwCenMT-Italic
    /TwCenMT-Regular
    /Verdana
    /Verdana-Bold
    /Verdana-BoldItalic
    /Verdana-Italic
    /VinerHandITC
    /Vivaldii
    /VladimirScript
    /Vrinda
    /Webdings
    /Wingdings2
    /Wingdings3
    /Wingdings-Regular
    /ZWAdobeF
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


