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SEC Proposes Pay-for-Performance
Disclosure Rules

By Mark C. Jones, Kathleen D. Bardunias & Kevin Lin*

On April 29, 2015, the Securities and Exchange Commission (SEC) proposed a
new rule under the Dodd-Frank Wall Street Reform and Consumer Protection
Act that would require public companies to disclose the relationship between the
compensation actually paid to certain key executives and the financial
performance of the company, as measured by total shareholder return (TSR).
This Client Alert summarizes the key features of the proposed rule. If the
proposed rule is finalized during 2015, affected companies may be required to

make the “pay-for-performance” disclosures as early as the 2016 proxy season.

Companies Subject to the Proposed Rule

The proposed rule generally applies to all reporting companies other than foreign private issuers,
registered investment companies and emerging growth companies. Smaller reporting companies are
required to provide only three (as opposed to five) years of data and are not required to include peer group
information or amounts related to pensions.

Executives Covered by the Proposed Rule

Under the Proposed Rule, certain compensation information for the principal executive officer (PEO) and
the remaining named executive officers (NEOs), as a group, must be disclosed. The PEO’s compensation
information must be presented separately from the average compensation of the remaining NEO’s. If more
than one person serves as the PEO in a given year, the compensation information relating to such
individuals is aggregated.

Applicable Filings

The new “pay-for-performance” information should be disclosed in the company’s proxy statement, and
thus would be subject to any say-on-pay advisory vote. It would also need to be included in any other
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information statement that includes the executive compensation information required under Iltem 402 of
Regulation S-K.

Form of “Pay-for-Performance” Disclosures

Covered companies would be required to include the required disclosures using the following new
standardized table:

PAY VERSUS PERFORMANCE
Year Summary Compensation Average Average Total Peer Group
(@) Compensation Actually Paid Summary Compensation | Shareholder Total
Table Total to PEO Compensation Actually Paid Return Shareholder
for PEO (c) Table Total for to non-PEO Q) Return
(b) non-PEO Named (@)
Named Executive
Executive Officers
Officers (e)

(d)

Relationship Between Pay Versus Performance

Using the table, companies would be required to describe, in a narrative and/or graphic format:
1. The relationship between executive compensation “actually paid” and the company’s TSR.
2. The relationship between the company’s TSR and the TSR of its peer group.

The SEC rejected requests by commentators to allow companies to use a performance measure other
than TSR. However, companies will be able to present supplemental measures of financial performance,
so long as any disclosure is clearly identified and not misleading.

In general, companies must provide the disclosures in the table for the five most recent years, although
smaller reporting companies are only required to report for the three most recent years. The proposed rule
includes a “phase-in” period in which companies will be required to report the three most recent years (two
for smaller reporting companies) in the first year of disclosure, with the remaining years added in the
subsequent two years (or one for smaller reporting companies).

Peer Group

In calculating peer group TSR, companies may use the same index or issuers that they use for the “stock
performance graph” required under Item 201(e) of Regulation S-K or a peer group reported in the
Compensation Discussion & Analysis (CD&A). Companies would be required to disclose the members of
the peer group chosen, unless the peer group is a published industry or line-of-business index.
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Compensation “Actually Paid”

The proposed rule requires disclosure of compensation “actually paid” to the PEO and NEOs. To calculate
the compensation “actually paid” to the executive in a given year, a covered company must start with “total
compensation” as reported in the Summary Compensation Table and make the following adjustments:

= Equity Awards: Subtract the fair value of equity awards granted in the applicable fiscal year, and add the
fair value of equity awards that vest in the applicable year.

= Pension Plan Benefits: Subtract the change in present value of the executive’s pension benefits, and
add the actuarially determined service cost for services rendered by executive during the applicable
year.

Next Steps
The SEC is accepting comments on the proposed rule through July 6, 2015. In anticipation of the final rule,
covered companies may want to work with their advisors to see how closely their current executive

compensation programs align with the proposed performance measures.

*We would like to thank our Summer Associate Kevin Lin for his contribution to the alert.
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Pillsbury is a full-service law firm with an industry focus on energy & natural resources, financial services
including financial institutions, real estate & construction, and technology. Based in the world’s major
financial, technology and energy centers, Pillsbury counsels clients on global business, regulatory and
litigation matters. We work in multidisciplinary teams that allow us to understand our clients’ objectives,
anticipate trends, and bring a 360-degree perspective to complex business and legal issues—helping
clients to take greater advantage of new opportunities, meet and exceed their objectives, and better
mitigate risk. This collaborative work style helps produce the results our clients seek.

This publication is issued periodically to keep Pillsbury Winthrop Shaw Pittman LLP clients and other interested parties
informed of current legal developments that may affect or otherwise be of interest to them. The comments contained herein
do not constitute legal opinion and should not be regarded as a substitute for legal advice.
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