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The authors of this article address the impact of the National Environmental Policy Act

(“NEPA”) on public-private ventures (“PPVs”). Early planning and coordination is essential

in order to make use of opportunities to streamline and expedite the NEPA review pro-

cess for PPV projects while ensuring adequate protections against legal challenges.

The National Environmental Policy Act
(“NEPA”) is the primary environmental plan-
ning law for projects implemented or ap-
proved by the federal government and for
projects receiving federal funding. The pri-
mary objectives of NEPA are to require
federal decision makers to consider environ-
mental impacts before resources are irre-
trievably committed to a project and to give
the public an opportunity to shape the
project's design and implementation.

Soon after NEPA’s passage, the U.S.
Supreme Court recognized that NEPA cre-
ated a private right of action for a�ected par-
ties to enforce NEPA’s planning requirements
through the federal court system. As a result,
opponents frequently use NEPA litigation as
a tool to in�uence, slow and sometimes
defeat federal projects. In projects involving
public-private ventures (“PPV”) with federal
agencies, private parties with an interest in
the PPV or in the PPV project should be
cognizant of both the strategic opportunities

in the NEPA planning process and the risks
that can be created if the federal agency fails
to satisfy all NEPA environmental planning
requirements.

PPV projects also may be subject to state
and local environmental review processes,
such as the California Environmental Quality
Act (“CEQA”) and the New York State Envi-
ronmental Quality Review Act (“SEQRA”). For
the most part, state and local environmental
reviews can be performed concurrently with
a NEPA review using the same or similar
documentation. However, unlike NEPA, some
“mini-NEPA” laws impose substantive obliga-
tions on state agencies to reduce or avoid
environmental impacts.

NEPA Fundamentals

The central mandate under NEPA requires
the lead federal agency for any major federal
action signi�cantly a�ecting the quality of the
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human environment to prepare a detailed
statement of:

E the environmental impact of the pro-
posed action;

E any adverse environmental e�ects that
cannot be avoided should the proposed
action be implemented;

E appropriate alternatives to the proposed
action;

E the relationship between local short-
term uses of the environment and the
maintenance and enhancement of long-
term productivity; and

E any irreversible and irretrievable com-
mitments of resources that would be
involved in the proposed action should
it be implemented.

NEPA-implementing regulations developed
by the White House Council on Environmental
Quality (“CEQ”) established rules for con-
ducting the type of environmental analysis
required for a given activity or project. Most
federal agencies have expanded on the CEQ
regulations by adopting their own agency-
and action-speci�c NEPA regulations. It is
not always obvious early in the planning pro-
cess whether a project is a “major federal
action” triggering NEPA review. For example,
a federal agency action that only indirectly
a�ects the environment, such as a decision
to provide funding or a licensing decision,
may trigger NEPA review. For PPV projects,
an agency decision to commit federal land or
federal funds for development typically con-
stitutes a major federal action su�cient to
trigger NEPA. Therefore, involvement by
NEPA specialists at the project de�nition
stage can be critical to identifying possible
NEPA triggers and making adjustments to

streamline the level of NEPA review required
for a project.

An agency must prepare di�erent types of
NEPA documentation depending on the
nature of the project and the level of potential
environmental impact. If an action or project
will not have an adverse impact on the
environment, or any impact will be minimal,
NEPA documentation is still required. Most
federal agencies have adopted in their NEPA
implementing regulations a number of “cat-
egorical exclusions” (often referred to as
“CATEXs” or “CATXs”) for which only very
minimal NEPA review is required. Categorical
exclusions consist of modest or routine ac-
tions, such as standard maintenance and
repair in the ordinary course that the agen-
cies have determined presumptively do not
pose signi�cant impacts to the environment
individually or when considered together with
other projects. The use of categorical exclu-
sions is encouraged by the CEQ regulations.
There is no public notice requirement for a
project that is covered by a categorical
exclusion, so this form of environmental
review generally does not add signi�cant time
or cost to the project planning phase.

The next level of NEPA documentation is
the Environmental Assessment (“EA”). An EA
is appropriate if a project is not covered by
one or more categorical exclusions and it is
likely that a full Environmental Impact State-
ment (“EIS”) is not necessary. An EA gener-
ally is created to evaluate whether the
environmental impacts of the activity or proj-
ect may be signi�cant and, thus, require more
extensive review through an EIS. An EA must
be advertised to the public and made avail-
able for review and comment. The period of
review varies among the agencies, but nor-
mally it will not be shorter than two weeks.
The EA can help the lead agency determine
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whether to prepare a more exhaustive EIS,
but an EA is not a prerequisite to an EIS. If
an EA is completed and it results in a “�nd-
ing of no signi�cant impact” (often referred to
as a “FONSI”), then the NEPA review for the
project is complete. For most projects, ap-
proximately six to 12 months should be allot-
ted to prepare and �nalize an EA/FONSI.

If, however, the EA reveals that the action
would cause signi�cant environmental im-
pacts, then an agency often seeks to add
mitigation measures to the project or to
change the project scope or design in ways
that reduce impacts to less-than-signi�cant
levels. If impacts cannot be reduced to less-
than-signi�cant levels, the agency must
prepare an EIS. Agencies also sometimes
choose to prepare an EA or an EIS for stra-
tegic reasons even when less analysis is
required by law, for example, if the agency
desires changes to a project scope or design
or if the agency seeks to build public support
for a proposed action. Preparing an EIS
involves more extensive planning, information
collection, analysis and public involvement.
When the �nal EIS is adopted, the lead
agency issues a Record of Decision (“ROD”)
documenting which project alternative has
been selected and describing any mitigation
measures the agency will implement. Prepar-
ing an EIS and ROD generally takes 18–24
months, although the EIS process for very
complex or highly controversial projects may
take several years to complete.

NEPA Strategies

It is in a PPV's best interest to ensure that
its partner federal agency complies with the
requirements of NEPA so that a project is
not imperiled or delayed by lack of planning
or by lawsuits challenging the agency's NEPA
compliance. While the federal agency is

ultimately responsible for NEPA compliance,
many agencies permit—and some require—
the project proponent (e.g., the PPV) to
perform the data collection and prepare
drafts of the NEPA planning documents. This
approach can be very desirable for PPV proj-
ects where the federal agency may not have
the NEPA planning resources or motivation
to prepare an EA/EIS on a schedule suited
to the PPV's business planning. When part-
nering with agencies who prepare their own
NEPA documents, PPVs should review and
provide input early on to help ensure compli-
ance with CEQ's and the agency's NEPA
regulations.

Agencies are required to initiate the NEPA
review early in the project planning process
and to comply fully with all NEPA require-
ments before committing to a speci�c project
alternative. This requirement is strictly en-
forced by courts. An agency is vulnerable to
litigation if it takes action on a project that
will limit the choice of reasonable alternatives
and merely uses an EA or EIS to justify that
action after the fact. Thus, any action on a
project that would predispose a federal
agency toward a particular decision outcome,
such as awarding a contract to begin site
preparation work, makes the action vulner-
able to legal challenge. PPVs should com-
municate with federal agency partners to try
to ensure that such de�ciencies in the pro-
cess do not occur.

Another issue that arises in NEPA practice
is determining when projects that are related
to one another (e.g., multiple phases of
development by the same PPV) may properly
be reviewed separately. Preparing separate
NEPA documentation can be desirable be-
cause it may allow an immediate project to
be reviewed and approved without the delay
of studying the potential impacts of a future,
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more speculative project. However, CEQ's
regulations and court precedent prohibit the
practice of dividing a single action for sepa-
rate NEPA review (referred to as “segmenta-
tion” or “piecemealing”) if each action does
not have independent utility. Such segmenta-
tion is prohibited because agencies could
avoid preparing EAs and EISs and fully
disclosing impacts by fragmenting a single
project into multiple actions, each with less-
than-signi�cant environmental e�ects. Seg-
mentation may occur, for example, where an
agency prepares separate NEPA analyses
for two segments of a highway that have logi-
cal starting and stopping points only when
considered together as a single project.

Documentation Matters

Finally, even ideal planning cannot over-
come poor execution of the NEPA
documentation. The more robust and better
supported the analysis of alternatives and
impacts, the more likely that an EA or EIS will
be accepted by the lead agency and with-
stand judicial review. Under prevailing case
law, agencies must give serious weight to
environmental factors when making project
decisions. In doing so, federal agencies must
apply a rule of reason to determine what fac-
tors to analyze in the EA or EIS. While mere
speculation or worst-case analysis of poten-
tial impacts is not required, vague or incom-
plete analysis often generates greater agency
and public scrutiny and creates opportunities
for opponents to raise legal challenges. PPVs
should assist federal agency partners to

ensure that the appropriate level of analysis
is prepared and that it incorporates all of the
available project information.

In addition to minimizing litigation risk, close
PPV participation in the NEPA process helps
to ensure that the scope and schedule of the
proposed project is not adversely altered in
the environmental planning process. When
federal agencies consider environmental
impacts of proposed projects—particularly
major development projects—agencies often
look to incorporate measures to mitigate
potential environmental impacts associated
with building and operating the project. This
common practice can lead to a prudent
balancing of environmental stewardship with
the overall purpose and need for the PPV
project. PPVs, however, should be actively
involved in the mitigation development stage
so that agencies do not propose unneces-
sary or onerous mitigation measures that
impact the project.

Conclusion

Early planning and coordination is essential
in order to make use of opportunities to
streamline and expedite the NEPA review
process for PPV projects while ensuring ad-
equate protections against legal challenges.
When the fortunes of a project are inter-
twined with the outcome of federal planning,
PPVs have a strong strategic interest to par-
ticipate closely in the NEPA review to ensure
that the process ultimately bene�ts the
proposed project.
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