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There has been a recent upsurge in interest in gross receipts taxes, which present a variety of policy and
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The majority of states impose a form of a corporate income tax." However, currently five states—Delaware,
Ohio, Nevada, Texas, and Washington—impose a broad-based, statewide corporate gross receipts tax.
The most recent addition to that list is Nevada, which in its 2015 Legislative Session enacted a new
Commerce Tax that is imposed on gross revenue. More recently, there have been and are, at the time of
writing, ongoing efforts in Oregon to enact a corporate gross receipts tax, either as a separate tax or as an
alternative tax to the existing Oregon corporate income/excise tax. Even more recently, both West Virginia®

and Louisiana® have considered a gross receipts tax.

Such existing and proposed gross receipts taxes present a variety of policy and legal issues. This article will
discuss a number of those issues and what appears to be a recent upsurge in interest in gross receipts
taxes, with a discussion of the most recently enacted gross receipts tax (Nevada) and the most serious

current effort to enact a gross receipts tax (Oregon).

Background

Gross receipts taxes first gained popularity during the late 1920s and early 1930s when state revenues

decreased during the Great Depression, and popular opinion held them to be a stable source of revenue



because the tax base was not directly linked to either the income or the profitability of a business.”" For
example, "facing unprecedented budget conditions," the state of Washington "scrambled . . . to find new
sources of tax revenue,” and in 1933, enacted the nation's second oldest’ broad-based gross receipts tax
(then called an "occupation tax"), which was made permanent and renamed by the Washington Legislature
in 1935 as the Business and Occupation (B&O) Tax.® As mentioned above, five states currently impose

gross receipts taxes, with the basic structure as presented in Exhibit 1.

Exhibit 1. Currently Imposed Gross Receipts Taxes

State Tax Year Enacted Rates

Delaware Gross Receipts Tax 1913 0.2% 10 0.8%"
Nevada Commerce Tax 2015 0.051% 10033135
Crhio Commaercial Activity Tax 2005 0.265%:
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In contrast, four states have relatively recently repealed their gross receipts taxes. Indiana adopted in 1933
a gross receipts tax, and repealed it in 2002." New Jersey adopted in 2002 a gross receipts tax as an
alternative minimum assessment, and repealed it in 2006.° Kentucky adopted in 2005 a gross receipts tax
as an alternative minimum assessment, and repealed it in 2006.° Michigan adopted in 2008 a business tax

imposed on gross receipts (less purchases from other businesses), and repealed it in 2011."°

Policy Issues

There are a number of policy arguments generally presented against gross receipts taxes. First, gross
receipts taxes are typically viewed as complex in their application, with multiple rates for multiple types of
businesses. For example, the Washington B&O Tax is a gross receipts tax measured on the value of
products, gross proceeds of sale, or gross income of the business. There are 47 different tax classifications,
with six tax rates.™ If a taxpayer conducts multiple business activities, it may be necessary to report under
more than one tax classification." Specific activities, such as cigarette sales, also may be subject to
additional taxes."® Another example is the recently enacted Nevada Commerce Tax, which has 26 business

categories.14 Furthermore, in cases where the gross receipts tax is intended as an alternative minimum tax,



as is the case of Oregon's 2016 unsuccessful attempt to enact a statewide progress receipts tax through a

ballot measure, the complexity of a gross receipts tax is added upon an existing complex tax structure.

Second, gross receipts taxes typically create "pyramiding" where the taxes are paid at each stage of a
process or each time an item changes hands, the result of which is that the value created in earlier stages is
taxed again at later stages. In other words, as products pass from one stage to another, the full value is
taxed at each stage. Compare this to a typical state sales tax where tax is only imposed once upon the final

sale.

The consequence of this pyramiding effect is that such taxes result in "forward shifting" of costs to final
consumers.™ Tax pyramiding also encourages and rewards businesses that minimize the number of
taxable steps in a process in order to decrease their overall tax burden. By cutting the number of taxable
steps in a process to minimize that tax burden, e.g., by moving to more vertical integration, it encourages an

approach of creating larger firms with fewer (taxable) business-to-business transactions.®

Third, gross receipts taxes typically have a disproportionate impact on businesses with high volumes of
sales, but low profit margins. Two businesses with identical gross receipts, but different net incomes (i.e.,
profit margins) will have different tax obligations with a heavier effective tax rate on low profit margin
businesses. The effects of tax pyramiding can also then magnify the tax impact on a low profit industry. A
Washington study analyzing the B&O Tax found taxes pyramid on the average of 2.5 times under that tax,

but in the food manufacturing industry, there is a pyramiding rate of 6.7 times."’

Consequently, a common approach in imposing a gross receipts tax on businesses with different profit
margins is the creation of different rates for different types of activities, that is, the tax burden is purportedly
adjusted to give lower marginal rates to lower profit margin businesses. However, the byproduct of such
multiple rates is additional complexity. On the other hand, a more simplistic system, with a single rate for alll
types of businesses, exaggerates the risk of hitting certain business segments harder than others when

dealing with a broad range of businesses with differing profit margins.

Fourth, common sense, as well as the literature, tells us that gross receipts taxes are passed along to end
consumers, resulting in higher prices. However, unlike a sales tax, which is typically passed along directly
to the consumer, there is little to no transparency on how this occurs with gross receipts taxes. However,
clearly, higher prices result in less household buying power. For example, in analyzing the 2016 Oregon
ballot proposal for a new gross receipts tax, the Oregon Legislative Revenue Office stated that the new tax
was expected to result in higher consumer prices for Oregon residents (as well as higher wages), which

would increase the Oregon per capita state and local tax burden by roughly $600 per year.18



Current Legal Issues

Two clear legal consequences flow from a gross receipts tax. First, Public Law 86-272,"° by its terms, only
applies to a "net income" tax. Accordingly, a taxpayer whose only business activities in a state consist of
solicitation of orders for sales of tangible personal property is not protected by the statute from a gross
receipts tax in that state.”” Second, states which allow a deduction for taxes paid frequently exclude taxes

on or measured by income, thus making true gross receipts taxes deductible.”

Jurisdictional nexus standards for a gross receipts tax are not quite as clear. Certainly, under the
Commerce Clause and Complete Auto Transit,”” a company must have substantial nexus with a state in
order for that state to impose a gross receipts tax. However, the meaning of "substantial nexus" and the

application of that standard to gross receipts taxes is a fluid issue.

What of a physical presence requirement? In Tyler Pipe,23 the U.S. Supreme Court declared in 1987 that
Washington had jurisdiction to impose its B&O Tax where "the activities performed in this state on behalf of
the taxpayer are significantly associated with the taxpayer's ability to establish and maintain a market in this

state for the sales."*

The taxpayer in Tyler Pipe had no physical presence in Washington, but had engaged
an independent contractor who employed salespeople in Washington and who "acted daily" on behalf of

Tyler Pipe in calling on its customers and soliciting orders.

Accordingly, can Tyler Pipe in 1987 be read simply as a physical-presence nexus standard in a gross
receipts tax case, based upon well-established principles of agency and attributional nexus, such as those
set forth in Scripto® and National Geographic,?® both of which were cited by the Court in Tyler Pipe? Or did

Scripto intend to set forth a different "substantial nexus" standard for gross receipts taxes?

Five years later, the Court's 1992 decision in Quill clearly stated that physical presence is required under
the substantial nexus prong of the Commerce Clause under the facts of that case. However, Quill involved
a challenge to a state law requirement that a state could impose a use tax collection obligation on
out-of-state sellers on use tax incurred by in-state buyers who ordered items for delivery into the state. The
court in Quill reaffirmed its 1967 holding in National Bellas Hess”’ that only a physical presence in the state
satisfied the Commerce Clause requirement of substantial nexus. While the U.S. Supreme Court has not
yet addressed the issue, a large number of state courts have read Quill as being limited to sales and use
taxes and not applicable to corporate income taxes,” but at least one state appellate court has found Quill's

physical presence requirement was not limited to the sales/use tax context.”



Is a gross receipts tax akin to a sales tax? Likely not. As one court remarked, "In terms of its structure and
reporting requirements, the [Washington] B & O tax differs sharply from a sales or use tax: sales and use

taxes are stated separately, imposed on a transaction by transaction basis, and usually involve numerous
limitations and exemptions intended to ensure that their burdens fall upon the final purchaser or consumer.
By contrast, gross receipts taxes, such as Washington's B & O tax, are calculated quarterly or annually, are

aimed at the seller, and seldom involve limitations or exemptions."*

In late 2016, the Supreme Court of Ohio in Crutchfield Corp. v. Testa® addressed this jurisdictional issue
involving Ohio's Commercial Activity Tax which is imposed on gross receipts sitused to that state.
Crutchfield had no physical presence in Ohio but sold electronics to Ohio customers that were shipped from
out of state. Ohio law provides a bright line of taxability for those persons having, during the calendar year,
taxable gross receipts of at least $500,000, irrespective of physical presence in Ohio.** For the period in

issue, Crutchfield had sales of over $500,000 to Ohio customers.

In a 5-2 majority opinion, the Crutchfield court held that although Quill recognized physical presence as a
necessary condition for imposing a use tax collection obligation, that requirement does not extend to
business-privilege taxes as a general matter.** The court stated, “[A]lthough a physical presence in a state
may furnish a sufficient basis for finding a substantial nexus, Quill's holding that physical presence is a
necessary condition for imposing the tax obligation does not apply to a business-privilege tax such as the
CAT, as long as the privilege tax is imposed with an adequate quantitative standard that ensures that the

taxpayer's nexus with the state is substantial."**

The court also held that under the standard set forth in Tyler
Pipe, physical presence is a sufficient, but not a necessary, condition to imposing Ohio's business privilege

tax on gross receipts.*

Assuming the standard is not physical presence—not an insignificant assumption considering the U.S.
Supreme Court has never expressly addressed the issue outside of the context of a use tax—what then is
the federal constitutional jurisdictional standard under the Commerce Clause for imposition of a gross
receipts tax? According to the court in Crutchfield, a sales receipts threshold of $500,000 of sales is
sufficient to satisfy a non-physical presence, substantial nexus requirement of the Commerce Clause
involving a gross receipts tax. On this question, the decision contains a significant discussion and analysis
of Norton,*® a 1951 U.S. Supreme Court decision that the Crutchfield court noted the taxpayer had

particularly relied upon.

Norton was a Massachusetts manufacturer with an office and warehouse in lllinois from which it made sales

in lllinois. However, the taxpayer also separately engaged in a purely mail-order business selling to lllinois



customers. lllinois attempted to impose a gross receipts tax upon all of the Illinois sales of the taxpayer and
the Illinois Supreme Court affirmed.®” However, the U.S. Supreme Court in Norton reversed and remanded
the case to the state courts for further proceedings in which sales involving the purely interstate mail-order
transactions were immune from tax. The Norton Court stated, "Unless some local incident occurs sufficient
to bring the transaction within its taxing power, the vendor is not taxable. Of course, a state imposing a sales
or use tax can more easily meet this burden, because the impact of those taxes is on the local buyer or user.

Cases involving them are not controlling here, for this tax falls on the vendor."*

The Crutchfield court disagreed with the taxpayer's reading of the above language in Norton as requiring an
association between the tax and local, in-state activities, and the court stated the language "does not at all

comment on 'substantial nexus,™ but instead reflects the interstate commerce immunity theory that at the
time of Norton in 1951 would have distinguished between Norton's sales made by or through local agents in
the state, taxable as local commerce, and the strictly mail-order transactions immune as purely interstate
commerce.® Crutchfield states that Complete Auto Transit in 1977 abolished the prohibition against levying

a tax on the privilege of engaging in interstate commerce.®

Likewise, Hellerstein notes that Complete Auto Transit made Norton "obsolete" when the Court finally
overruled Spector Motors** and rejected the earlier line of cases holding that the direct taxation of interstate
commerce was impermissible and also rejected previous formal distinctions between direct and indirect
taxes.*” More recently, the Court in 2015 in Wynne, a personal income tax case, relied heavily upon three
cases that involve a gross receipts tax rather than a tax on income, and repeated that the Court's previous
decisions have rejected any formal distinction between gross receipts and net income taxes.* According to
Wynne, "[t]he discarded distinction between taxes on gross receipts and net income was based on the
notion, endorsed in some early cases, that a tax on gross receipts is an impermissible 'direct and immediate
burden' on interstate commerce, whereas a tax on netincome is merely an 'indirect and incidental’ burden,"
and Complete Auto Transit "squarely rejected the argument that the Commerce Clause distinguishes

between taxes on net and gross income."*

What then, if anything, remains of the so-called "disassociation" doctrine in Norton that played a part in the
Crutchfield decision? Recall, Norton quite clearly stated that a taxpayer could avoid taxation of some
in-state sales by showing "that particular transactions are disassociated from the local business and

interstate in nature."*®

Crutchfield read that language as being written in the context of interstate commerce
immunity theory, not in the context of Commerce Clause substantial nexus. If Crutchfield is correct, that

doctrine was inextricably tied to a now-rejected distinction between direct and indirect taxes and, hence, is



outdated and no longer valid. However, the Supreme Court of Washington when recently faced in 2016 with

this issue in Avnet,*® hesitated to go so far.

Avnet, a major distributor of electronic components and computer technology, sold its products through

many regional sales offices, including one in Washington. Avnet also had "national sales" delivered to a

Washington facility owned by Avnet's customer, even though the customer placed the order from an office
outside of Washington. Avnet also had "drop shipped sales" delivered to a third party in Washington at the
request of Avnet's customer, usually Avnet's buyer's customer. Avnet did not report either its national sales
or its drop-shipped sales as subject to Washington's B&O Tax. On audit, the Department included all such
sales in Avnet's tax base and assessed accordingly.”’ The Washington Supreme Court in Avnet upheld that

assessment.

A significant portion of the Avnet decision is devoted to addressing the taxpayer's argument that it was
entitled under the Commerce Clause to "disassociate" both the national sales and the drop-shipped sales
from its tax base because its Washington office was not involved in any way in those sales, an argument
which the Avnet court noted "rests entirely” on Norton.“® The court observed both parties argue over
whether Norton has been overruled, but the court then concluded, "we need not resolve this question
today."* "What has changed," said the court, "in the 60 years since Norton is the Supreme Court's

interpretation of how a company must demonstrate disassociation."*°

Looking to Tyler Pipe, as well as its own 1983 decision in Chicago Bridge51 the Washington Supreme Court
held, mimicking the language in Tyler Pipe, that Avnet had failed to offer any evidence that its local activities
in Washington were not "significantly associated with its ability to establish and maintain a Washington
market when its local office or employees are not directly involved with the inbound sales" and that Avnet's
activities in Washington "were at least minimally associated with its ability to establish and maintain a

n52 However, the decision was far from unanimous, and

market in Washington for the sale of its products.
three justices in Avnet dissented, arguing that "Norton remains binding precedent” and that upon these
facts, "Norton therefore controls and bars application of Washington's B&O tax to the disputed

transactions."”

Thus, to date, one can find three judicial views on the current vitality of Norton and its disassociation
doctrine: (1) the view in Crutchfield that Norton has been overruled on this point; (2) the view in the dissent
in Avnet that Norton has not been overruled on this point and remains good law; and (3) the view in the
majority opinion in Avnet that it need not decide the issue, but that the dissociation doctrine in Norton now

must be read in the context of the substantial nexus standard set forth in Tyler Pipe. Crutchfield, decided on



November 17, 2016, and Avnet, decided on November 23, 2016, are essentially concurrent decisions in
which neither court had the benefit of the other court's reasoning or had the opportunity to react to that

reasoning.™

Certainly, there should be agreement on the point that to the extent Norton relied upon a Commerce Clause
analysis which distinguishes between direct and indirect taxes, that distinction has been abolished by
subsequent case law, including Complete Auto Transit. However, to the argument that Complete Auto
Transit also overruled the disassociation language in Norton, it should be remembered the court in
Complete Auto Transit clearly made the effort to point out that no claim was made under the facts of that
case that the "activity" was not sufficiently connected to the state to justify a tax.” Further, addressing the
Due Process (not Commerce) Clause, the Court in 1992 in Allied-Signal pointed out "the Due Process
Clause also underlies our decisions in this area. Although our modern due process jurisprudence rejects a
rigid, formalistic definition of minimum connection, we have not abandoned the requirement that, in the case
of a tax on an activity, there must be a connection to the activity itself, rather than a connection only to the

actor the State seeks to tax."*®

The Nevada Commerce Tax

The most recently enacted broad-based statewide gross receipts tax is the Nevada Commerce Tax, which
took effect July 1, 2015.>" A Nevada gross receipts tax has been in the works for quite some time. The
Commerce Tax is a more refined spin-off from Governor Sandoval's Business License Fee plan also
introduced in 2015, which attempted to establish a business license fee based on a business's gross
receipts.58 Prior to the failed Business License Fee plan, a 2% margin tax was rejected by Nevada voters in
2014 as well as a prior gross receipts tax, which the Nevada Legislature debated in 2003 but did not

adopt.”

The gross receipts tax was the most controversial part of Governor Sandoval's Nevada Revenue Plan.
Modeled after Ohio's Commercial Activity Tax, Texas's Margin Tax, and Washington's B&O Tax, Nevada
requires every corporation to file a tax return, but only businesses with gross revenue in excess of $4 million
per year are subject to the tax.® For purposes of Nevada's gross receipts tax, there are 26 categories, each
with a varying tax rate.” The varying tax rates were compiled based on a study of the Texas Margin Tax,
"which attempted to calculate the effective tax rates experienced by firms across a range of industry

n62

classifications."”” An estimated 10,000 businesses are affected by the tax and in drafting the plan, the



Governor's office hoped the tax would capture business revenue of corporations based outside of Nevada

but operating in the state.®

The Commerce Tax managed to survive its first year intact, despite being faced with its fair share of the
usual criticisms, discussed above. In fact, a few months after the Commerce Tax was signed into law, RIP
Commerce Tax, Inc. filed a petition with the Secretary of State to refer the tax to voters for approval or
disapproval.64 In an attempt to thwart their efforts, the Coalition for Nevada's Future then filed an action
challenging the referendum petition. The Nevada Supreme Court held that RIP Commerce Tax's
referendum was valid as written; however, the description of the effect® of the referendum failed to reveal

the significant practical ramifications of the measure's disapproval.®®

Recently, Nevada State Treasurer Dan Schwartz announced plans to bring forward in 2017 legislation to
revamp the tax structure, including the Commerce Tax.®’ Schwartz's plan to revamp Nevada's current tax
structure would include the repeal of the Commerce Tax.®® While the Commerce Tax has managed to

withstand the efforts of critics thus far, the battle may not be over.

The Oregon Gross Receipts Tax Experience

Finally, consider Oregon's recent and ongoing attempts to enact a gross receipt tax. The story began last
year when on June 6, 2016, "Our Oregon," a coalition of public sector unions and progressive groups,
submitted a sufficient number of signatures for the Oregon Secretary of State to certify Initiative Petition 28
(IP 28) for the general ballot in November 2016. IP 28 would have increased the minimum tax on C
corporations with Oregon sales of more than $25 million by imposing a minimum tax of $30,001 plus 2.5%

of the amount of sales above $25 million.

In September 2016, the Oregon Legislative Revenue Office released a Research Report,*® which

concluded that IP 28 was expected to generate $548 million in new revenue in the 2015-17 biennium, $6.1
billion in the 2017-19 biennium, and $6.0 billion in the 2019-21 biennium.” The Report also concluded that
because IP 28 would be based on Oregon sales and heavily concentrated on domestic consumer sectors,
it was expected to largely act as a consumption tax on the state economy.”* Such taxes initially born by the
retail trade, wholesale trade and utility sectors were expected to result in higher prices for Oregon residents,
and the higher gross receipts taxes triggered by IP 28 were expected to lead to higher consumer prices and
higher wages. IP 28 appeared on the November 8, 2016, general election ballot as "Measure 97," and was

soundly defeated by a wide 59%-41% vote.



The usual criticisms, discussed above, of gross receipts taxes were leveled against Measure 97: it would
add complexity to the Oregon tax structure; it would greatly increase taxes in Oregon; it would create new
economic distortions; it would harm firms with small profit margins; and it would make Oregon
noncompetitive, etc.”” However, several observations are particularly noteworthy. First, it would have
established a broad corporate minimum gross receipts tax on companies doing business in Oregon, i.e.,

unlike Washington or Nevada, it did not create distinctions between types of business activities.

Second, it had an extremely simple rate structure of a minimum tax of $30,001, plus 2.5% of the amount of
sales above $25 million, as compared to a structure with multiple rates for different types of business
activities. Such a structure favors simplicity over complexity in its application and administration, but
conversely does not even attempt to address different profit levels among different types of business by
creating different rates for different businesses. The largest tax increases would have occurred in the
wholesale trade and retail trade sectors, with the share of taxes paid by these sectors expected to rise from

37.5% to 45.2%."°

Third, it would have drastically shifted the revenue base from the personal and the corporate income tax to
a tax measured instead by gross receipts. The percentage of state tax revenue from personal income taxes
would have dropped from 69% to 55%, and would have dropped from 4.3% to 1.4% for corporate income
taxes.”* From Oregon's perspective, the positive consequence of this shift would have been to "reduce the

instability of state revenue over the course of the business cycle.""

Put differently, the intended shift here
from revenue based on income to revenue based on gross receipts was intended to ensure a tax base even

when companies are losing money.

The gross receipts tax saga is far from over in Oregon. On December 14, 2016, the group behind Measure
97 (which was defeated at the November 2016 general election), released a booklet setting forth its 2017
legislative proposals. The document includes the basic structure for a new "$100 Million Business Tax" and
is "calling on the Legislature to create this tax." Highlights of this new gross receipts tax proposal are (1) A
2% tax on Oregon gross receipts (Measure 97 was 2.5%.); (2) all types of businesses would be subject to
the tax (Measure 97 only applied to C corporations.); (3) utility companies would be exempt; and (4) the
threshold for applying the tax would be $100 million of Oregon gross receipts (Measure 97 had a $25 million

threshold).

The booklet states this gross receipts tax would raise $4 billion per biennium (as opposed to the $6 billion
that Measure 97 was projected to raise). It is not entirely clear whether this proposal would operate like

Measure 97, which modified Oregon's corporate minimum tax, or if it would replace Oregon's corporate



income tax. However, the $4 billion revenue estimate suggests it would operate as would Measure 97, i.e.,
as a corporate minimum tax. At the time of this writing, there is no Oregon legislative sponsor or author

identified with this proposal (or any draft bill language).”

More recently, on February 10, 2017, Oregon Legislative Concept (LC) 3548 was released, which proposed
a legislative referendum to amend Oregon's constitution to provide for a "Business Privilege Tax" on all
business entities, based on gross receipts. On February 14, 2017, LC 3548 was transformed into Senate
Joint Resolution 41, under sponsorship of the Senate Committee on Finance and Revenue and introduced
in the Oregon Senate. It provides that the rate to be imposed would not exceed 0.7 percent, that businesses
with less than $5 million in gross receipts would pay a flat tax of $250, and that businesses with less than
$150,000 in gross receipts would not be required to file or pay anything. The draft proposal would not repeal
the corporate income and excise tax. Thus, it appears that under LC 3548, corporations would be subject to
both a gross receipts tax and the existing corporate income tax. At the time of writing, the fate of this

proposal was uncertain.

Conclusion

An attempted comeback of gross receipts taxes appears to be taking place. By current count, four states
have abandoned a form of gross receipts taxes, while five states currently have a form of a gross receipts
tax. But, absent Nevada's recent 2015 enactment of such a tax, the number of states in modern times
having a gross receipts tax and having abandoned a gross receipts tax would have stood at a 4-4 tie. Prior
to Nevada's 2015 legislation, the most recent adoption of a state gross receipts tax is the Texas Margin Tax
enacted seven years ago in 2008. In addition to Nevada's 2015 legislation, serious efforts in Oregon began
in 2016 and are continuing to enact a gross receipts tax. Even more recently, proposals for gross receipts
taxes were considered in West Virginia and Louisiana. Contrary to critics' opinions, with the increasing
number of states enacting or attempting to enact a gross receipts tax, states may still believe the tax might

be fit for the modern economy.
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