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IRS Liberalizes Use of Bad Loan Losses  
for Acquired Banks 
by James T. Chudy and Lisa B. Procopio 

On September 30, 2008, the Internal Revenue Service issued Notice 2008-83 on 
the proper treatment of built-in loss deductions after a bank ownership change 
under Section 382 of the Internal Revenue Code. The new rules will reduce the 
after-tax cost of acquiring banks that hold bad loans.  

A bank may have a built-in loss for federal income tax purposes when bad loans and other bad debts are 
worth less than their tax bases (after taking into account bad debt reserves and previous write-offs). Cur-
rently, Section 382 of the Internal Revenue Code would limit a bank’s ability to use tax losses and deduc-
tions attributable to built-in losses on bad loans and other bad debts following an “ownership change,” 
which is generally a 50% change in ownership of the bank’s stock (directly or indirectly through a holding 
company) over a three-year period. An ownership change would include a whole-company sale as well  
as a major capital infusion or large trade. 

Notice 2008-83 allows the free use of built-in losses on bad loans and bad debts, including additions to 
bad debt reserves, triggered after an ownership change. This Notice only applies to a change in direct or 
indirect ownership of a bank, not to the outright taxable purchase of bad loans or bad debts.  

While the IRS and the Treasury Department are still studying the proper application of Code Section 382, 
banks may rely on this guidance until further notice. The Code Section 382 limitation on the use of net 
operating loss carryovers for losses recognized prior to the ownership change remains unchanged. 
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This material is not intended to constitute a complete analysis of all tax considerations. Internal Revenue Service regulations 
generally provide that, for the purpose of avoiding United States federal tax penalties, a taxpayer may rely only on formal written 
opinions meeting specific regulatory requirements. This material does not meet those requirements. Accordingly, this material  
was not intended or written to be used, and a taxpayer cannot use it, for the purpose of avoiding United States federal or other  
tax penalties or of promoting, marketing or recommending to another party any tax-related matters. 

This publication is issued periodically to keep Pillsbury Winthrop Shaw Pittman LLP clients and other interested parties 
informed of current legal developments that may affect or otherwise be of interest to them. The comments contained herein 
do not constitute legal opinion and should not be regarded as a substitute for legal advice.  
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