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William P. Atkins & Justin A. Pan™

FEEMUHEEEE: "REEEZEEGRFMENATREERBUE
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BoAMEEEN—T . FA— P EEFRFNABARBLHRRAR, IFERAEERE
HETC (TR "ITC” 8 "RRET ) REXEERERF, EAERUAH
IR E B AR A 2] 55 B~ mESUR TR . K~ mi A2 =E/RISMNE 2
BATRSHEFE SRS, tWNARITCHIER. AXXEFRERERARIMENT
KL, BEDZMERAY 1930FXBER) 3TERMEMITCAERF, XA
A T{E B FR .

AXFEETIEMLIEE TS IEMITERIGRIA U EH AN FrERERL AN
o NEFREMBTERNEZENTHITTELL’, EXER T 337& R GBI LR

William P. Atkins2 3 E W A EIME S IEERE R BT BTRA KLY EFMEFNEIT. wWiliam P.
Atklns%l]M%fﬂlﬂF*ﬂlﬁl’A BIITCERF.

Justin A. PanZ X E W B BITES N — L EFI BT, EHU‘T_%iEIk%Lﬁﬁ%l&S{'&
MBAZF Lo Justin A. Pan¥\ M 47T, B 15 £138 7= AURKIA R & FlIFIA

U BVF, (FNFEE)  (James Clavel ed., Dell Publishing 1988) (1983) o
2 19 US.C. § 1337 (2006).

3 See, e.g., William P. Atkins, Appreciating 337 Actions at the ITC: A Primer at the U.S. International

Trade Commission, 5 U. BALT. INTELL. PRoP. L.J. 103, 104-107 (1997); G. Brian Busey, An Introduction
to Section 337 and the U.S. International Trade Commission, PRACTICING. L. INST., Sept.-Nov. 2008, at 11,
14-15 (2008); Merritt R. Blakeslee & Christopher V. Meservy, Seeking Adjudication of a Design-Around in
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IRAZEMX Al EENFWREFHITTIEANINS, TEAHE: BEFNEATN
R, SUEEBCEENZE, BR~AVEX, RE, FARFNERE, SR
TN, MEERIFAEANEIE, RF, BEFEE, MRERSHLRAREKHR
BEREITE . BEEFTENZAANEBHAITERAN TR, Li25%E (BHE
WEH) %19%, ‘LK Donald Duvall X I TCIRAZIZTHRFIFIA T AN EE

. 337THFHEIA

A “337HF” & (1930FXRBIER) WER, WFWRE (EEE
) 19451337 B3THEHKHAITCHAT, ITCR—HKARTWIT—RIIEERS
ERMIB AN  RIEBTERHHNME, ZEAKENAARLFHERFEU
R#EOSHEEHROKYN AN FERITARTRAEHEHE R X AE—HE
F-HERBENEEMRES, ZESH-RRBEITEXZFRRIPREHNE
EARSIMEARRE. I, ZERSHATGEEEINIBTEAERSF.

WBIEAXBELNHTEHNER. ERMANERTEFRNHIFT, WiEEER
BPVEFRMERIFH, RRZZASATMTCHRAERIT (1A) , WBUEBH BRI 8
BWRBUFRREFHITEUEE (AL) , ERERMNAEHTEEHBAEERRE

Section 337 Patent Infringement Investigations: Procedural Context and Strategic Considerations, 35
AIPLA Q.J. 386, 388-90 (2007); Bryan A. Schwartz, Remedy and Bonding Law Under Section 337: A
Primer for the Patent Litigator, 8 FED. CIR. B.J. 121, 121-122 (1999).

4 19 C.F.R. § § 200.735-361.103 (2010).

5 DONALD K. DUVALL ET AL., UNFAIR COMPETITION AND THE ITC (Philip J. McCabe & John W. Bateman

eds., Thomson West 2008) (1990).
6 19 US.C. § 1337.

7 See 19 U.S.C. § 1332(a)-(c) (2008). FEEAMASEF, ZRASKBHNEIEZ RN R LI EF LM .
See 19 U.S.C. § § 1671, 1673. XL EME MK EENHERS R EEFETERZER. See 19 US.C.
§ 1334,

¥See 19 U.S.C. § 1332(a)-(d).

o 19 CFR. § 210.12 (2010). E#E T 337EHIFRPIERHE R

See In re Certain Apparatus for Flow Injection Analysis and Components Thereof, USITC Pub. 1655,
Inv. No. 337-TA-151 (Nov. 1984).1984).

10
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(—) 337 £FHWIEHEHE

BTHRAE (KHRAZEZRASER) WEsSHFAN, "HRBAETARTER
FHERBOFREEEEOFRAR HTAZEEN. "ERRIGISMIESR
T, BTEREVMEITEFERA—ED "—HF" FH, XM "—#HF" EHEE
AFIHRERER EZAOZME XN ARE. AAFEFHNZEENEETIRM
Bigte. "REGEHERIFEINEZ ERITARESTERNER R 25, “EXE
5t O&YE XNAHE LR A IE AT &R MENKFRFEM. "REWML,
A ERILE, BTERCEZBURAEITERTAIR~BELAIEMR. “MITCE
IRBIB K EERN R FENS SR EFELRAEE.

i 19 CF.R. § 210.3 (2008); See 19 U.S.C. § 1337(c).

See id. at § 1337(g)(1).
B Breusc. § 1337(a)(1)(A)-E) (2008) (BFHRALAFRBITHEEEN) 5 15U..C. § 45()(1)-(4)
(2008) (B EFRA N F R BITAZE RN BT
' See generally , 19 U.S.C. § 1337.337.337&ZSE B & 5 M7 Orion Co. RUHBEIFIA, 71 F.2d 458,

461-63, 21 USPQ 563 (C.C.P.A. 1934); see also Frischer Co. v. Elting, 60 F.2d 711, 713-14 (2d Cir. 1932).
15

12

See Busey, supra note 3, at 4.

16 see 19 US.C. § 1671 (2008), (JEEFMIE) ; 19 US.C. § 1673(4HisY). MEERIBEEIMUEF=SE
FEETHEN KSR TETREANNBEETRNITA. IxEFSHERRSEEE, EERSHFN
4% http://ia.ita.doc.gov/introf/index.html (201084 A 1MBRE—&IAE) o ZEBEEREEHE MBS ARt
BFERENEFTREEUSEEMETFA N EEEESEMbREE, ENENSRANEAXRER
2, IRARERSINAMEARE T RHHEEHEER TRE, WizE=RE ORI, See 19
us.c. § 1673.

17

See supra notes 14-16 and accompanying text; infra notes 18-38 and accompanying text.

18 Busey, supra note 3, at 4.Busey, Z ILi¥H3, 4.

19 Princo Corp v. U.S. Int’ 1 Trade Comm’ n, 563 F.3d 1301, 1314-15 (Fed. Cir. 2009), vacated

pending en banc review, 583 F.3d 1380 (Fed. Cir. 2009) U.S. Int’ 1 Trade Comm’ n, 563 F.3d 1301,
1314-15 (Fed. Cir. 2009), vacated pending en banc review, 583 F.3d 1380 (Fed. Cir. 2009) (X EE FIAMK iR

IR -
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REPIBBTFEEREELF, KEIMEHFSELREEEZS, BrERZE
HFXEBPNFRNAEREBXEIL. "XLFERHKIBIRETTREEFR
=, "HHEAEAEH EH, MERIREZMN1994FRpy6ie LT+ 20085 HI40
o "REMLL, 1'TCHERER T7HFANERZE L " ZEM BRI ER, Bl
SNV, AAASMNIER, “REIEEERERSMECKE, HinwRE, TEEE

% See 19 CFR. § § 133.0 to .53 (2008).
o BTERPEHmAERE T RBFOFEENRFR AN LENEFBUER T~ RrE
&, &5, MIgFR, RBEZERBERMRHMMIEE" - 19 US.C. §
1337(a)(1)(B)(ii) (2006).

?  SNEEERBRSEARS, B3TEES,
http://info.usitc.gov/ouii/public/337inv.nsf/Al?OpenView (1R#E “Inv.No.” RiZFEEES—NMAZE, R
JERIE "T30NRA" EXEZHRG]) RGHOIEE: 2010F458118)

23 See, e.g., In re Certain Automotive Measuring Devices and Products Containing Same, USITC Inv. No

337-TA-494, Complaint at 19 (May 2003); /n re Certain Bearings and Packaging Thereof, USITC Pub.
3736, Inv. No. 337-TA-469, 2 (Dec. 2004); /n re Certain Aerospace Rivets and Products Containing Same,
USITC Inv. No. 337-TA-447, Complaint at 3 (Dec. 2000).

2 See e.g., In re Certain Cigarettes and Packaging Thereof, USITC Inv. No. 337-TA-643, Verified
Complaint at 12 (Mar. 2008) (Complaint); /n re Certain Digital Multimeters, and Products with Mutimeter
Functionality, USITC Inv. No. 337-TA-588, Complaint at 1, 14 (Oct. 2006); /n re Certain Ink Markers and

Packaging Thereof, USITC Pub. 3971, Inv. 337-TA-522, 2 (Dec. 2007).2007).

2 See e.g., In re Certain Safety Eyeware and Components Thereof, USITC Inv. No. 337-TA-433,

Complaint at 13 (Mar. 2000); /n re Certain Bar Clamps, Bar Clamp Pads, and Related Packaging, and Other
Display Materials, USITC Inv. No. 337-TA-429, Complaint at 15-16 (Feb. 2000); /n re Multiple Implement
Multi-Function Pocket Knives and Related Packaging and Promotional Material, USITC Inv. No. 337-TA-398,
Complaint at 31-32 (Mar. 1997).1997).
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N (BEER (MFTERBUER) ) "HIEERER, "EREmLME"FT
BEEN. ZRASWINAEREAEREKEERSHIER, “HAIEfEIERRE
ERHBERIRBRE —UXEREEEEREEFENER™m, WAL
BTEMMER. EIRE", BRI &, WERSHEERELR, MERREE
FHITERTH, mRiEE", AlEHE", AAFHEEMNE", TRFRSF",

26 See e.g., In re Ink Markers, USITC Pub. 3971, Inv. No. 336-TA-522, at 2; Certain Automotive

Measuring Devices, USITC Inv. No 337-TA-494, Complaint at 19; /n re Certain Agricultural Vehicles and

Components Thereof, USITC Pub. 3735, Inv. No. 337-TA-386, Complaint at 48 (Dec. 2004).2004).

27 See e.g., In re Certain Plastic Food Storage Containers, USITC Pub. 1563, Inv. No. 337-TA-152,

1-2 (Aug. 1984); In re Certain Caulking Guns, USITC Pub. 1507, Inv. No. 337-TA-139 (Mar. 1984).1984).

28 See e.g., In re Agricultural Vehicles, USITC Pub. 3735, Inv. No. 337-TA-487; In re Bearings,

USITC Pub. 3736, Inv. No. 337-TA-469; Certain Cigarettes, USITC Pub. 3366, Inv. No. 337-TA-

424.337-TA-424.

29 See e.g., In re Certain Universal Transmitters for Garage Door Openers, USITC Pub. 3670, Inv. No.

337-TA-497, 8-18 (Jan. 2004) (involving violations of the Digital Millennium Copyright Act); 2004) (€]
ﬁﬁ}iﬁ??‘ﬁ%ﬁﬂ‘ﬂ}%%) ; ;In re Certain Toothbrushes and Packaging Thereof, USITC Pub. 3068,

Inv. No. 337-TA-391 (Oct. 1997).

30 In re Certain Monolithic Microwave Integrated Circuit Downconverters, USITC Inv. No. 337-TA-

384, 3 (Nov. 1996).

3 See e.g., In re Certain Cast Steel Railway Wheels, USITC Inv. No. 337-TA-655, 1 (Aug, 2008); /n
re Certain Dental Positioning Adjustment Appliances, USITC Inv. No. 337-TA-562, 6 (Jan. 2006); /n re
Certain Modified Vaccinia Ankara Viruses and Vaccines, USITC Inv. No. 337-TA-550, Complaint at 4
(Aug. 2005).2005).

 19us.C. § 1304(a) (2006).

See, e.g., In re Certain Soft Sculpture Dolls Popularly Known as “Cabbage Patch Kids,” Related
Literature and Packaging Therefor, USITC Inv. No. 337-TA-231 (Nov. 1986); /n re Certain Nut Jewelry
and Parts Thereof, USITC Inv. No. 337-TA-229 (Nov. 1986).

34 See, e.g., In re Bearings, USITC Inv. No. 337-TA-469 at 2 (Mar. 2002); /n re Multiple Implement,
Multi-Function Pocket Knives and Related Packaging and Promotional Materials (Multi-Function Pocket
Knives), USITC Inv. No. 337-TA-398, 2 (Mar. 1997).

335 See, e.g., In re Bearings, USITC Inv. No. 337-TA-469 at 2; /n re Cigarettes, USITC Inv. No. 337-
TA-424, 15 (Aug. 1999).

36 In re Bearings, USITC Inv. No. 337-TA-469 at 77; In re Cigarettes, USITC Inv. No. 337-TA-424

at 15; Multi-Function Pocket Knives, USITC Inv. No. 337-TA-398 at 35.
37

33

See, e.g., In re Certain Electrically Resistive Noncomponent Toner and “Black Powder”
Preparations Therefor, USITC Pub. 2069, Inv. No. 337-TA-253, 2 (Mar. 1988); /n re Certain Floppy Disk

Drives and Components Thereof, USITC Pub. 1756, Inv. No. 337-TA-203 (Sept. 1985).

38 See, e.g., In re Certain Fluidized Bed Combustion Systems, USITC Pub. 1752, Inv. No. 337-TA-213
(Sept. 1985).
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WMREE, ZRASEAMZFIEENITAZERBTER THARFRFHE
AAFTARSERE —RENRZAIGIEFHESN. "ZERESBIEEREEENIE
BATARERE271 (e) (1) PHFRIRIP, ZEFRAE, WREBITAANITA
S5EETEAYRNEEEDF ML, EASGHERNERAMERX, WRIFEN

EAARITAH.

(Z) eBayRHR I M

B 5 /&t 2006EeBay /5 MercExchange HUF R {15 1 TC B JA 4 Sk ik 52 X LD Y B
Fifbo “FreBayRFREI, BAFKEIERE —NMKEEEN—HMN, ZHMNAA

In re Bearings, USITC Inv. No. 337-TA-469, 41.

41

In re Coamoxiclav Products, USITC Inv. No. 337-TA-479, 13 (Aug. 2002).2002).

See, e.g., In re Certain Fluidized Bed Combustion Systems, USITC Pub. 1752, Inv. No. 337-TA-213,
1 (Sept. 1985).

YO RERBEERMNTAFRAGEREERE, BENBIINEREZREBLE T —LREIES,
B /R Ei%K. 19 uUs.c. § 1337 (2006)'—515 U.S.C. § § 1-7, 45(a) (2006)H 1TEEER . E L,
BTPELEF—LEEEWRZERITA, LLEN, BMESE, SEKS, ELEXS, Ht
5 &%:@Elfﬁo See In re Electronically Resistive Noncomponent Toner, USITC Inv. No. 337-TA-253,
Order at 10; /n re Certain Laminated Floor Panels, USITC Inv. No. 337-TA-545, Answer to Complaint at
14 (Sept. 2005); /n re Certain Recordable Compact Discs and Rewritable Compact Discs, USITC Inv. No.
337-TA-474, Petition to Review at 24 (Nov. 2003); /n re Certain Set-Top Boxes and Components, USITC
Inv. No. 337-TA-454, Petition to Review at 22-23 (July 2002).

“ In /n re Welded Stainless Pipe and Tube , USITC Inv. No. 337-TA-29 (1978), =45 R FZR{EIR
EMHBFRRTERTHRS . SIUERY "KE BEEERAHSBTEXNRFHEREES. 43 Fed.
Reg. 789-90 (1978).

45

42

See, e.g., Amgen v. ITC, 565 F.3d 846 (Fed. Cir. 2009).
Id. at 849.

547 U.S. 388, 391 (2006).

46
47

48

See Benjamin Petersen, /njunctive Relief in the Post-eBay World, 23 BERK. TECH. L.J. 193, 194
(2008).
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BrREFABISN, ERABEFERMALTAAMES . "feBay BH, BEFERE
RIRE TR SEANNERUL. “ZIKEREFIRA LR TEERRS
Bofr: (1) ERRAEBRTAAGRARE; (2) ZREHBFAXAREU
MERIRE; (3) AEEFNEBKLRE, EHHFAXNNEFRNAREFN; &
(4) XAMESHMEASHARFDERBE. BEHISERRAMNMXE
BeaRiSk AMRSHIBES, EARMER T EFINALE TCHLH HSLHE b HIAF,
ITCHH TR B L RBAG S, ARABRSRIFLEFS. ©

=. BIEREBRAERIFREZERK 7

BN R BB E R R RGP B 7ERIEF SR =RURARX 2 FF 3k
XL ZRER AT, ERREREIU TS

(1) s3TREMYMEEN (EMNEBHNNKEKABEYNED) BEREEF
EEMEN ANEER;

(2) EBIRITEKWOMIA, WIEF RELRI R T TR E7ER
‘EREL

GITCIKEERENN BN EMIBZTHAERERF (KA12-1810A) ;

(4) ZEREAMER "HiB™ HRSKREIE kB EMEX~Rma0ENA;

49

Id. at 217.
eBay v. MercExchange, LLC, 547 U.S. 388, 391, 78 USPQ2d 1577, 1578-79 (2006).
Id., 78 USPQ2d at 1578.

50
51

% See Petersen, supra note 48, at 215.

53

See Virginia L. Carron & F. Leslie Bessenger, The /TC vs. Federal District Courts: Comparing the |TC
and the Six Fastest District Courts for Patent Litigation, PRACTICING. L. INST., Sept.-Nov. 2008 14971,
106; Colleen V. Chien, Patently Protectionist? An Empirical Analysis of Patent Cases at the International
Trade Commission, 50 WM. & MARY L. REv. 63, 70 (2008); Neil Edward L. Santos et al., What IP Holders
Ought to Know about the ITC and the District Courts, 7 J. HiGH TECH. L. 173 (2007).173 (2007).
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B, SUERZRE THTHA: (a) EEMFIWZRRKIERKLRIERIRE;
(b) PEIETEZE~WRIZES; 5 (c) PREITZR TEERSETZHBE U,

(6) ZRATMRIEITHEAIRMIMFEALEHCHMER, BERARRTTA
HARNFRFTIRERRIIRKEE;

(7) SITREMBFRIFE, FZEMMBAFZAIRFINAR;

(8) REABTAELEFAILURH IR, ZRIFARESEHEREEHHE
E X ERR ;

(9) ZEREHBFHRBAIUKEELSAETR; B

(10) ZRSAUEARRAEILSHFHEENBay MBI T, E&HR

SRELES

BMEAERIERRF, HEAZEAREREIIASNEE "F7 KR, EREH
FIRERTN3TIAE. "ZIFHBEHMRA "WEEIFIL™ . BESAMIIFIARK
BIMAXATEEELEE. REML, B7TEHXETTAEESSHTNANHAE
X ARRFITRRRIRF .

m. B&EaH

(—) 337 “HE" BHERK

1. 337IEEH &

* 28 U.S.C. § 1659(a) (2006).
* Id. id.
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BABTAE—MRETRAEERZNES, ERBTFERHZTRALRINF
PIT. “ZFAERUTFRAFLBEZRESH "BEREFAS (HHRAH) " 2
FEBREFDAGBMEIERN. BAERITHNSEEFHNFLEBTHERRF
BERE—YEZ2R. ILEZFFEEE, BN FRLEESRTEBERIFLPIAKIRE
M EEXEEHN. ~

IR RZBTHRANBIFRANBIEREZRSBEAERF, BEEEN
NHEZERERFEENRIFEINRAE. "BAMNLE, BAENEILIUETHME
MEEKRZERASBEIREHIFA "EOMERINZERRFHET" R "HIAEX
FRRKR" k "RERIFRREHRGI MR , HEREZRS "HEHESE
BEVEEZRIF, NREVE, WEESEEZHEXTHMMLSEEA"  “H
t, ZREPIT-UEHRAENERF, KRERFZEFEZASHAG, EEEHN
EAPERFHRATTNEM. "EEEIEENEFFELOKRNNE, MR
FERIFR— IR ZHIE B Z KA IR FFRIE K, WAl gEEEE R E. "2
B, ZRERBRESERIPERRF, MR —FEERIZ T IGHKFFHIENHL, W

ZERASENREEEREIZIIM.

IR AR ERN AT EAEEM, Eit, "MN” ZXHFAEEX
ENETAZIEFILERE. "5EFEXNRIFOAZFREENAEO~RSMNEE>

* 19 CFR. § 210.10 (2010).
" See generally 19 C.F.R. pt. 210.

*NEEEFRRSERS, BTHEENELRIBMAIZE S, Pub. No. 4065, Mar. 2009, available at
http://www.usitc.gov/intellectual property/documents/337 fags.pdf, = F337HERFHELE (RGO E A
2010 4H118)

*&19 us.Cc. § 1337(b)(1) (2006).
® 19 CFR. § § 210.9 to .10 (2010).
" Seeid § 210.9.J0 L[, . § 210.9.

SR LR, § 210.10;F M 19 CFR. § 210.22.
? RRSESERIATREFNGITAERE1992F1A238, ZRXTFREXTHEAN "ATEHRE"
HIERIFIK, Docket No. 1666. 254, ZFRIFIKIRBIREE BRI IFRIFAREWED REIH AR
WNEABEFEEERRNTZAWEEIR. See James O’ Reilly & Gracia Gerg, Stealth Caused By Sunshine: How
Sunshine Act Interpretation Results in Less Information for the Public About the Decision Making Process
of the International Trade Commission, 36 HARV. INT’ L L. J. 425 (1995).425 (1995).

o See 19 C.F.R. § 210.12(a).
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3] o

MR 1TcS B EL F & [O] 3% BT & L fEKyocera Wireless Corp. v. Int’ | Trade
Comm’ nE (BIE A4 ABTHENAIBroadcomFAQualcommiB) Z 24} ) FREHIR, {EHE
FIFERIRAHR, WEIRZLMAERRME=m. “EZE—EEHNEHF,
Broadcom7EITCEZ R EIZF, 1EIERZ Qualcommih F RS ERILETEFR.
$XTM, Broadcom#i% B FEEIFIK ¥ QualcommI E P 5 ARG, BEAEBCH®
% & £ SLPR £ {F FQualcommis F IS &,

ITCH Qualcommith Fy Ak F 82 L K QualcommZs F 13t [ B4 25 A Qualcommits
SHRERTEZRAGERIERS . “quacommB HE P HIZI TCHIER LIFRIBEFR
KEIERT. “"BEFRKEEREINA, 33T ER THARHRSUERTII&TH
IR EFF IR OBR = REIEERIFA. "B, RBIFATRKEEIFHER
IFAEANER MRS, BIRANIZIEAEERREGERE RS . "RIE
KyoceraZ2 HIFR , FRIF 775 Bt O IE1E EAU= m A RS EA= miR &2
O T~ M EIRT . MRBIRGEFERIFRNATE, NHEEFIRTS
T HAR ARG o

* See id. § 210.12(a)(9). § 210.12(a)(9

545 F.3d 1340, 89 USPQ2d 1057 (Fed. Cir. 2008).
In re Certain Baseband Processor Chips & Chipsets, USITC Inv. No. 337-TA-543 (Oct. 2006).

66

67

*8 Kyocera Wireless Corp. v. Int’ | Trade Comm’ n, 545 F.3d at 1345, 89 USPQ2d at 1060.

* Id., 89 USPQ2d at 1059.

/d., 89 USPQ2d at 1059-60.

/d. at 1354-58, 89 USPQ2d 1067-70; see also Epistar Corp v. Int’ | Trade Comm’ n, 566 F.3d 1321

70

Il

(Fed. Cir. 2009) (affirming the Federal Circuit’ s decision in Kyocera Wireless).
72 Kyocera, 545 F.3d 1340 at 1354-58, 89 USPQ2d at 1067-70.
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—HB337AEHED, ITCITEEE (AL)) MI#IERAZAZE. ITCHAA
AMITEGEE, E11AE7EFFE, HFEKEEPaU Lucken. "7AE Charles
Bullock « 747%%_'Carl Charneski « 757%%_'Theodore Essex « 767%%_'Robert Rogers. 771«){&7%

'EEdward Gildea o

? Appeals. KiEE LuckenEF T E2MEN U ZER SN ABERWAE. B1956FEE 19605, MR EEFEF S
BEENENEZR. ENE, MEAGRERBE AR ETEZER (Basil, Switzerland) BJJR. Geigy, A.G.T
1B, B1962FEF 19644, B LuckenfEEE B X 5 EF LIFERMEAB ARG ADHBEEXE Jack MartinflR

%o
B F 1964 FEA Fish & Neave R ITEZETEEAEAMIEBEEIT, ZBEZFTRAVIERENUAN. B1I9TIEE
19814, MWIEAEETEBEIRAUH ERIT, HF1975FEFM979ERBAREIREZIFANRE. KB Luckern?E1981

FEESZFRINCHEBHEMSREREEBERAITEEE.
ERAAEESZAHILANA, MEITCIRS. B 1984FEAITEIEE AITCARSE . EBLuckemPFH LR
FrFEA GFEELFEM) URFRBAFEEMLFM. AFERRFZURERSGREGUFFEHE KR
FELTFM, AERFRAFREBAENUFEFTENE AR FM LR
e ZER INF R L K F AR B B R — SRR TEHFHIRUF. EBLuckenBALARAKRT AL
ERE, 1TC, (LuckemBFEMAEEERRHERSITEIEKXER (2008F7A3H) ) , SHMiL:
http://www.usitc.gov/ext relations/news rel /2008/er0703ff1.htmo ExJEIAM HER: 201048 11H.

" EBBulock A HERIM AR ER, HEEKPEREEEZERS (FERC) EHEEEEMI0. HEEFERC
TfE24%F. ELR24FNF12FER, METEER, ESRBNERMRRSEENMRHESR. ZHRMH,
BESMESHREVSHE. EZRMULE, RRERIPBREFFEREMERNREPITIEFS, tESK
ESHBEEVTHE. £19965F6 7, EBBulock L AEEHERIFF (EPA) HITEIEE. A BEBulockZ B3
MRKF1968FMALE, EZRMRETHAMNFAENNMNF L. T 197156 BFRERMAFEF I
REEFEFELTFM. CHEFFELTHREMRNFRE. FERE, 1TC, (BuockEwm AXEERASE
REFITEIEE (20026F4F19H) ) , SM1L:
http://www.usitc.gov/ext relations/news rel /2002/ER0419Z1.htmo ExJEIAI HER: 2010848 11H.

® JKBCharneski B 19TTEF1983E BRI IFRE DA FUERSEFEM A M A E Y ERITFHER
o FEEChameskiE 5 H 1983 FE E 1988 FEBIH IR L DEFRWEZERLEFRAL. Clair NelsonHI B ] i E F
1988 FE Z 1901 EREEF IHT L RMEREERLIFEW, FB1991FEZ 1904FEZMMEHERIT. i
BRI 199419905 B EEHSREESERETEEAE . X BCharneskig 1995 HEITCHIE®, —ERE
ERERIPBHITERE . A B ChameskitF B EZAM AFXFRARETZM, FHEZHBHANFRMXE
S22, MAAEEC TSR MEE BT RITEE. FEMRE, 1TC, (ChameskiBEMAEEERRSE
REFITEEE (2007F4F16H) ) , S0MiLE:
http://www .usitc.gov/ext _relations/news rel /2007/er0416ee1.htm. Bz Jgifol HEA: 2010F4F10H.

© EBEssexB1985F 22005 FHEETENEEZANAREEAM, FHF20058F NbAbRIk. B 19855 % 1986
£, MEEZXMESE,; 1986FEZ1987EERFHPEIN; B1987EE 1988 FEHILFIRBIE LS E,; 1988FE
1990 A EE T EEEFERZRREHIMEKEBIHBHRIT; 19900FEF 190258 FHEERIEESE,; 19926F
1995 FHMA EXSE; 19954 £ 19964 76 35 [E B & Ik B fr RIEFAIE 5T H U A EAFLEM{EAttorney-
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TEREFRSRA, ITEEE (AL) SWME—NMERBFERFHN "BiRH
A"« "BREMERLIN, ITEUEE (AL) MABTFKEAREERR, GiEERH
IEEEE. ERF. UESTERERETRINIMESR . TEUEE (ALJ) Bt
B TERERRENIL, BREMNATIRNKF, @ENRBAERFRIENR
AREAFWHHARZER, URAERTEMBERRE SN HERM L& IEEE
DUEH "HIERE" - "HMLEREZTRRAZRSHERE, RIFZRSEFHE.

Adviser; 1996FE E 1999 FEEHHEEEETEZHEL, fFas Chief, Operations Law; 1999F FE 20005, HEEETE
NZEFRDBITEEEERSE; 2000EF20025F, EEEZTENZTELESIGRLSBEMZTEERF. 2002
FEF 20055 E 4T R I M P M BARIAFLSA/IACT — AR ERUERITE /E. 20058 £ 20065, {EIZELETATIRME
FEANESHIMEAR AR E RS MID) . £ BEEssexH 2006F 11 A EHKITCIER, EHZHEMEFIXZHETTITIEFR
FRDAZERITEEE. EBEssexBFAHZHMIASZERELTEM, UMRFEEFE. EXHEMNEWNZ
AEXRZETZN. FFHRSTZBMEIMHE, HFERER=ZMERTERAESEM. FERE, 1TC
(EssextEanr AXEERASERSTHITEEE (2007F£10817H) » , SME:

lease/2007/er1017ee1.ntmo EJTIARI HER: 2010848 11H.

http://www.usitc.gov/ext_relations/news r

" 7&BRogersH 1980F £ 1986 FE M IHEIIMIER TR E . B 1986F £ 1992, HIEMIME/RANEFAR
WEEl. HigE1992F £ 19954, MEMMTFETEMBERTREE . £1994FE2005FEMMFERHITIET
#HEREZEZBMEA LIFAAZEITEEE. B2005F 22007 & FIRFEEZTHBKBEREEZRS. FE
Rogers B 2007 E 3 ITC{EAy, MM EFINEFM LIRDAEEEBITHIAE . A BRogerstF A HI X
FRANTEFRERE TN, FEXMNIXFFZLTFM. M MMBLET. FEHRE, 1TC, (Rogers
EaAEERERRSZRASHITEEE (20074E7A7H) ) , SHM4L:
http://www.usitc.gov/ext_relations/news_release/2008/er0707ff 1.htmo. ExJEIA 10 HE: 201048 11H.

" EBGidea B EFRFIEFRMNEREMNECREEIEMNLEE. B1969FEE1970F, 12 NFF Hardiman,
Pesavento & LynchfZIiZE & FT1EIf. GildeaH 1970 E 19715 & £ Gillis, Gildea, and Rimlandf2 IIZE & B9 & KA.,
ZATERKTFRIERP. B197T1EE19765F, MEEFFIEFNZMFNFETIEFNZRBROEREK,
HERAEAN. e, EFRFIEFRNILBBREZENELRE, LESL. B19785FEE 19854, Gildearz
BRFNER M Z T Schwartz & FreemanB{k Ao B 1985F ZE 200445, MERTIEFRNMIRREBHTFRERESE
NEMIH . GildeaB 2004 EZHFITCiER, ERFIEFNERETIMHSRESSEEBIMIEM LIRDAE
FTHUEE . FHEME, 1Tc, (Gideatk I AEEERR B ERASFITEOEE (2008E1278H) ) , 21
HE:  http://www.usitc.gov/ext_relations/news rel /2008/er 1208ff1.htmo EEiEiﬁrEJ Elﬁﬁ 2010. & /535 0Bt
Bl Z201054811H-

® 19 CF.R. § 210.51(a) (2010).
19 CFR. § § 210.15 to .42.
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TEFEARGSMNIBAT, EITEEENABTERERETRIIMHVTHEZ
BI, ITEEE (AL) BiEhiHIBEARA LIFEZRE. ©

BTFELEMFNMARERAZASHALTEHORFERLZE (0UIN)
HIAERIE (1A) Z5RE. "AERM (A) EARZERSERE, #5517
EEE (AL)) EHNER. shilERF. RERBENTER. “BAERm (1A) B
FTEEARRERENAELRE, AAEFHIANSFNESRE "EUMN" LR
B, FAERAERER “AHFE o CEBTEETREEANRIT—H, BER
(IA) EREEFASE, AELTEITEEE. ZREMWERHE DERBE I
NEREM. MEASENE=T, AERIM (A) AIREXHEHLHEAN, AR
EAN; ERARE—AEEHE, F—AEXERMNEEN. X TFAABRZEERRSZ
REWRBIFRY, B7TAENX—FHIERFTHREERITN.

ZRSENERREREEH, ZASHAIRFERIEENBTREFITHEE
(ALY) fEHEIRE. "ITCHBERUER. "ZERASHEES Mwww.usitcgove &
AHESGEEHZEESWRME. ITCERFT, F—EREBEINAHLE
Ao "EREBAITHENRFSERMIE DN EHE RIRAEBHFEL.

81

Id. § 210.42(h)(1).

*1d. § 210.24.

¥ Id. § 210.3.

" ld.

*d

* Uruguay Round Agreements Act, Pub. L. No. 103-465, 108 Stat. 4809, 4944 (1994).

* & llRobert A. Caplen, Recent Trends Underscoring International Trade Commission Review of Initial
Determinations and Federal Circuit Appeals from Final Commission Determinations under Section 337
of the Tariff Act of 1930, 17 FORDHAM INTELL. PROP. MEDIA & ENT. L.J. 337, 359 (2007) (¥Riti&
FERSKRMERE, ZEREREZASHEIFHTEEEET N TEPIREITERIEL
B HTE o
“ 19 U.S.C. § 1330(a) (20086).

® Id. § 1330(c)(1).

* 1d. 8§ 1330(c)(1)(a).
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EEBKBKOE EIFERFEENZE RS HEREN L. "B E EIFER
{k#fBMarkman v. Westview Instruments, IncR"EFHEHEHEAEITCHIFIE. X2
i, EREEETIREN, REEEERASEZERSHRMEHTEMBEETR=
ELELAEBIKE BIFERAIEEEZE RENEREBENHEE, FER4LE
B, EXEFWNFEERAMHEENENELBE. 25, BKB&E EiFER
RIBEFTERENADHE.

2 FTIFIR, FEREBENMN—EFRBE/IZLERT

F19FAEMPABMBAZEZNE ( "GATT” ) {EHIEITHET, 337&FPH]
R AT RE R I E IR B TCHEE RVERRHINEIFIR . "GATTEFIITHRAK
PWEAIFA R TREIRFR.

GATTE 28 E 12 IE R A E MR E R L F] S & NEk B 75 B R FiRiAF0ITC
R, BRAERERPLILERAM G ZRIFAERF. "ERZITCEHERHE. “A
TR A ERIFAEHPILEERF, BRI (a) BE—SHFFE—FLE

o 19 U.S.C. § 1337(h) (2006).
% See generally 517 U.S. 370, 38 USPQ2d 1461 (1996).
* See Cybor Corp. v. FAS Techs. Inc., 138 F.3d 1448, 46 USPQ2d 1169 (Fed. Cir. 1998).

See generally Sinorgchem Co. v. U.S. Int’ 1 Trade Comm’ n, 511 F.3d 1132, 85 USPQ2d 1415

(Fed. Cir. 2007).

% See generally Yingbin-Nature Wood Indus. Co. v. U.S. Int’ 1 Trade Comm  n, 535 F.3d 1322,
87 USPQ2d 1590 (Fed. Cir. 2008) (ZERWEEXMNMHEMNEM ELMEZASHIFIR) ; Solomon Tech.
Inc. v. U.S. Int’ | Trade Comm’ n, 524 F.3d 1310, 86 USPQ2d 1805 (Fed Cir. 2008) (FAEER<IE
BRRLLFR) ; SKF USA Inc. v. US. Int’ | Trade Comm’ n, 423 F.3d 1307, 78 USPQ2d 1045
(Fed. Cir. 2005) (FERBERIBTERNEZERSRE) o Cf Amgen v. ITC, 565 F.3d 846 (Fed.
Cir. 2009) (FAEZERSHFR, BI35 Us.C. § 271(e)N)LREHEME BT 37E£ZTIFIATH
BFER, EREBZERSHER, ZERRPANAERRTAYEERNFAITEAN, FFEHN
HOFERBELZEBEZATEURE. ) o
** Uruguay Round Table Agreements Act, Pub. L. No. 103-465, 108 Stat. 4809, 4943-46 (1994).
T,

* See 28 U.S.C. § 1659 (2008).

* Id. § 1659(a).
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Ei&%j\];ﬁo 100

BXFRE] EifiERTAR Y In re Princo Corp3e "5 1659E R "4/5" MERIE Lo B
HE EFERNEEERZR M ERZRITCEHYIT R ERMRE, £2%
EHERBERRRIFAPIERERF. "BBKE LIFERIN KIS 1659k, kL
RIEREFNAESESEREHEME.

— B IERB M EBORIA IR E BT, 33TRFUFIRIEF RS HIRIEE
FRIUEHE A F03E E BXHR R FIFIA I 2 PRI IE S B RIP QIR R B F st 77 7 B 4 A o
UE—REBARIELFERTEHFREFEHHNSZSNASEE, ANZERSHE
TGS = B 77 B 75 A BT B B9 58 1 AN SK e Y SR BEE A — E R4

A, ERASHBMELRAFEA, UAEEANEZEEFEZAREERT
EHNERZBEARINER. B, BB ERENERZSIFREMGERE
A—S1ABESEFZLRER.

HF337&RHIIER EURBKBER AR ER LN “HFUAELERERE
W, BBERABEL TITCHRE~mAMAEFENHNRLRAER. "R, W

® Id. § 1659(a)(1)-(2).

""" In re Princo Corp., 478 F.3d 1345, 1353, 82 USPQ2d 1997, 2002-3 (Fed. Cir. 2007).
*  Id., 82 USPQ2d at 2002-3.

" Id. at 1355, 82 USPQ2d at 2004.

See 28 U.S.C. § 1659(b) (2006).

"® 'S. Rep. No. 93-298, 22 (1974), reprinted in 1974 U.S.C.C.A.N. 7186, 7212.

28 U.S.C. § 1338(a) (2006).

See, e.g., Texas Instruments Inc. v. Cypress Semiconductor Corp., 90 F.3d 1558, 39 USPQ2d 1492,
1569 (Fed. Cir. 1997); /n re Convertible Rowing Exerciser Patent Lit., 721 F. Supp. 596, 12 USPQ2d
1275 98-602 (D. Del 1989); see also Douglas Martin, Preclusive Effect of Factual Determinations of
the International Trade Commission with Regard to Patent Matters, 62 U. Chi. L. Rev. 885, 891-95
(Spring 1995); Thomas Rouse, The Preclusive Effect on the ITC Patent Fact Findings on Federal
District Courts: A New Twist on In re Convertible Rowing Exerciser Patent Litigation, 27 Loy. L.A.
L. Rev. 1417, 1435-40 (1994); Kaye, Lupo, Lipman, The Jurisdictional Paradigm Between The United

10

R
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>
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KRBT ERAFEI TCHEBIERIREFITIRIE, BAZRSRIETERELAIH
ENEFRANEEEZRMRS, FRERPERENERA—SABEEREN. FXA 3375
RHEREAERTESR, FRERBERNERAEEERERER. "6im, £
ZREIEREIA A,  ITCHFAEH R ZHEARAERIT AIFMEH R EER—
EAFEEN. "

(Z) ¥Rk "B#ED" FaNYEENZ2m

BTFERANINIEREN, HEREZASHERNEMRKET =M.
R EESNEM, EEETSTEIBANAAFEITAZ “HEREOR
x£E" . "ZERZFANEAEEMNEAETEN, HitExEERNZHBIFTHA
TNE| B —IFIRAAR,

PENBYMERRERES, RSB RMRAT=mR. FREAKET. HE
HiEDE. Bk, BENGESERREE. AW, SAHERBLARTIFE
BH—E, FENFRKEEHERAERAENER, FEAXRAEFZESRIITE
IEEHIITRAFEEE

States International Trade Commission and the Federal District Courts, 64 J. Pat. Off. Soc’ y 118
(Mar. 1982).

28 U.S.C. § 1338(a) (2006). Union Mfg. Co. Inc. v. Han Baek Trading Co. Ltd., 763 F.2d 42,
226 USPQ 12 (2d Cir. 1985).

" Union Mfg. Co. Inc., 763 F.2d at 46, 226 USPQ at 14.

In re Certain Welded Stainless Steel Pipe and Tube, USITC Inv. No. 337-TA-29 (Feb. 1978).

See Sealed Air Corp. v. U.S. Int’ 1 Trade Comm’ n, 645 F.2d 976, 209 USPQ 469 (C.C.P.A.
1981). 19 U.S.C. § 1337(a) (20086).

e See, e.g., In re Dynamic Random Access Memories, Components Thereof and Products Containing Same, USITC

Inv. No. 337-TA-242 (Mar.1987) ((hereinafter NFR *~ “In re DRAMS” )o .

110

111
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EOFMANERSEENERNELREE, HAXSEFHEE"Mm.
EEEHEZEHERESRBMEM TS 5ZFIERITANIEAEREEX. 1Z
SHFEAGHBIRAAIHEMAEERTMETHNE—RAES, HZRTREZEERE
N EEMENMNEARZRENBYEREREAE T =miHRSELWEM, ™
AEZ T mEBETM4b. LLiN, 7Ein re Certain Digital Multimeters, and Products with
Multimeter Functionality' ">, BRIRAMNEN=MmES "HEHKRS" , MXIER
ERFPEREEIN R ERE~EZBRS

1. “B#O7 &

EAXRBREBREEF=REOELRERMFZIFE (UTER BRI
B ) B, CFEMNRER "BEOT FReBREERZETITERTITCHEAE
WFWAR. "ERNEEBAED, HIEENEEREEZERER. AERNKL
#RHEMHO. 25, BUAKERNXERISRBERA “BHO" BEXEH.
ERREREIEECE, DZzEEEEFEZHERENTR, EHEAHED
HEER, RRENEZIBTEATERERE. ""ERSINA, RIFBTEHHE
BARNEH B OWETRRITARBERITER, HERZRASREMFERE.
BEZ, HEENHOSREZEFENES, TEELEFRETERSRE
3BTHRAHEITHIRE.

13

USITC Inv. No. 337-TA-588, Comm’ n Opinion (June 2008).

114

Id. at 11-12.

115

USITC Pub. 2701, Inv. No. 337-TA-350, Comm’ n Opinion Denying Summary Determination (Nov. 1993).

116

Id. at 6. See also Margo A. Bagdley, Using Section 337 of the Tariff Act of 1930 to Block Materially Different Gray
Market Goods in the Common Control Context: Are Reports of Its Death Greatly Exaggerated?, 44 EMORY L.J. 1541,
1554-89 (1995) (discussing the use of Section 337 to combat gray market goods.” ).

17

In re Certain Sputtered Carbon-Coated Computer Disks, USITC Inv. No. 337-TA-350, Comm’ n Opinion Denying
Summary Determination at 4. B E—MTA——EF=AE—EZEEZEX—ItHBETHERS %Jf'*ﬂ?E
gEyithr, Eit, TFFAEANNERETFMEEERMIEITCIKEF. /d at 4- 5 ZIHERENERS
EHUEPROMS ${¢%j£qﬁﬂ71§;ﬂ§ﬁ,ﬁ’o In re Certain Erasable Programmable Read-Only Memories, USITC Pub.
2196, Inv. No. 337-TA-276 (May 1989).

" In re Certain Sputtered Carbon-Coated Computer Disk, USITC Inv. No. 337-TA-350, Comm’ n Opinion Denying
Summary Determination at 4-6.

" Id. at 6.
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BRZzE~REHEENEEERTMXOHNEE. B52, HEEENHNENEA
TR A EEEH A ERE R TITCIRIBTZRETHRAE. Z—FHHEH, "#
Rt ER" RAEZEEFREMEEFIRHRAEERRT, B7EKXTITCRE
=X & HEHEE 4T O BB ERST TR

(Z) ERTEEX

ARG TR TRGT, BIFANAIHEIER, ®EILAR~RAEE>L
EEERELATEIHIERER. tbin, WREFETFEF, WEHIFHERE
KARPPUEFNEEEN =W T ™ "BR~L" IS UFRAE, mMEL
ERARME.  "EASET B3 TERRTEEHRELKERS ARZMNE L. HE
YARFERAIE, EEARTFITCEREERERMHEERERINEL .

Xt337HER TERWEKRERE, SEITE EEFIRRBNEREERIR
I AT ANZ 337 Z BRI XFER A& YR EXE N SHANER
HIAZA, B EFHEMER A X E A T ERREIR T 337 R THIRLST o

ERFUERE AR MR BAE. CRATEEREEENE
HERFEZHERBEEEIA= X EFRARNHNAERNEABR. H
AT RYIZ A8 AR A] AEEE A

Cushman’A 8] (L TF#RZACushman) EEESFBEEEHRHARHES
SRAEXMNEERERN. KM, AFUWESRITHNESHSERSSEFERT

" See 19 U.S.C. § 1337(a)(2) (2006). MIR I AN FIT AR Fle & 2 T EEHI ™, N7EE
AREXIEBEA I EFEE.
! See, e.g., In re DRAMs, USITC Pub. 2023, Inv. No. 337-TA-242, 99-102 (Nov. 1987).

" In re Certain Excimer Laser Systems for Vision Correction and Components Thereof and Methods for Performing

Such Surgery, USITC Inv. No. 337-TA-419, Comm’ n Opinion at 30 (Apr. 2000).
“d ( “HAREZEHREIFS (B®iFTH) 2EE2ERAECHERN. ")
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Darbyf Ml (LA T #fDarby) —ZREEEHKRFMELT, &

F{2IL7 Cushmanii BHIEFIR . CushmanA337&FKERIFIK B #Darby o

Darby @ i & H = S IR#EITRAKHBRHINE A7 ERXRZEE,
& 25 Cushman R 2 A E A 7= L AT A B B3R F 337 HRAMSTRI T . ELE
|, RIEEEX "BEREL” REEREER, Cushmans# X AEEER
HENRRE. B2, EMEXEY, 87&RUEEBBHUANE
X "ERELT 2—ARig.
SNEFHERIRER, SNEABNREEM7THRR. FXLREINMATHEA
HWEMRPARZNEERFLERE XK. BR, TIHIRIZEMTEFhERX—

=

VA3

Darbyft Ml (Darby) B ST &Y AR SEEXNEREFIR
Darby £ E B & BEM(EMiEzN. B2, DarbyEEEB#HIFRIA, ZHIF
ATAEEEAETSR. W R #Darbyf)EEHEFIR TR o

Cushman/A &) (Cushman) fEEEBEBEMNNRH, B2, AFERAN

RO B R FEREESIEDarby B E E Z I

12 See In re Certain Gel-Filled Wrist Rests and Products Containing Same, USITC Inv. No. 337-TA-456, Comm’ n
Opinion at 21 (Jan. 2003) C(ERITEUEABMFIR, BIRIRAEEAMEERIRIE, FETEHEER=L
ZE3K) ; In re Certain Flooring Products, USITC Inv. No. 337-TA-443, Comm’ n Opinion at 1 (Apr. 2002) (i&f8
ITEZEBNASHE, MBRIFKREMEEERNERNZRE, FREBEEN~LEXK) -
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Darby £ E # Al NHE SR AT BB B 337 RAMENE N~ WEK. =
ERHINE L BRERESE, HAHRIRIEI7TRFAIRFRGTRIAT RE

=T
H o

B—FE, BFFEAER EETERFUEE" . CHBEERL
BROBFER, BFHVIOEH TRME—T:

(A) EI] Fg& LSRR A ;
(B) REFZFHHUHEKRRAR; HF

(C) [ARFRINARERANLRKRE, BFEIRE. MRMARLER
. "*°

Bit, BARBITRRNE, BENFLNER, EFFEEATDLAE
LESIRMEEED

HERPAROEEBEEN S UERZ BRFEHREC -, ™
EMMEXFHFIEREER, [TEEBPa Luckemil, BIFHFEEZHEER
FIVERNEFFE, BAEEEFIRETRAXBSK. “HEZRNESE
i, BIFAEZEEARERERI. “ITREBH—FSINA, BTERXREERFA

125

In re Excimer Laser Systems, USITC Inv. No. 337-TA-419, Comm’ n Opinion at 30 ( “Zéﬁ?%;é&?j—:]i]
FUHEE. ") .
" 19 U.S.C. § 1337(a)(3) (20086).

""" See Siddharth Fernandes, A Realistic Analysis of § 271(g) and the ITC: Academic Hypothesis Aside, § 271(g) Does
not Violate the Paris Convention of TRIPS Because Its Affirmative Defenses Do not Apply to § 337 Actions Before
the ITC, 17 FEp. CIR. B.J. 473, 499-501 (2006) (RITITCE TS ML)

e See, e.g., DONALD K. DUVALL ET AL., UNFAIR COMPETITION AND THE ITC 78 (Philip J. McCabe & John W. Bateman eds.,
Thomson West 2008) (1990).

12 In re Digital Satellite Systems Receivers, USITC Inv. No. 337-TA-392, Initial and Recommended Determination at
10 (Oct. 1997).

" 1d at 11.
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"'BI{TEA B Sidney Harris, 2002 A XF SE R EHBEHEMBIFIR. ™

1999 F R R T HIIR B RIZH BR3P, 1TEIAE Debra MorrisIA A, HHIFTS
WEEFATEER, BERECZFEIEE, FAERRANER~REAZILANA
RZBHEE. "H, BIFATBEMBAEZARFRHELEFWLEF = mAIERI.
“EEFIRFIFTHEERNFWERNEFER, BARFACEE ML
EFPRARERE, MAHESRAXEREHE R, FFAI TFHUHER.
T, EXTABIRFFER, "RATANAFRBEEREERER =L E
FHERERERENN T REERS.

R, AEXTEAXZRERT, 1TBUEBPaul LuckerniAy, ER= KN
AWFESNEM ERUEE, RERF—1TER (HiFH)  "adinliad,
"SKERANIEEAESREEER, MEFAARYE, WA IEPRITATKE.
WRIZEH. RRYE, ZEBERFER, UEANFEIREERFAFEE . "0

131

/d. at 10.

132

In re Semiconductor Chips, USITC Inv. No. 337-TA-432, Initial Determination at 12 (June 2002) ( “AREZEHE
EELFREFZES M, MRBIFACENFEEMSFUHEFIFAIHITTREHRE. 7 ) o

133

In re Certain Video Graphics Display Controllers and Products Containing Same, USITC Inv. No. 337-TA-412,
Initial Determination at 11, 13 (May 1999). TBI;AEDebra Morris IR HR, HiRFRAH EE R A A E
Ko Id. at 24.

134 134

Id. at 11.

135

/d. at 13.

" In re Certain Removable Electronic Cards and Electronic Card Reader Devices and Products Containing Same,

USITC Inv. No. 337-TA-396, Comm’ n Opinion at 20 (Aug. 1998) ( “SE3L b, FTitfbiszsER EEEZEE
B, BNy REFEEE ORS00~ R. 7 ) o

137 137

Id.

“® In re Certain Short-Wavelength Light Emitting Diodes, Laser Diodes and Products Containing Same, USITC Inv. No.
337-TA-640, Order No. 72 at 7 (May 2009).

" Id. at 5-6.
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B bl AR

ZARHAERRELEHE, EERTFIFAIERPTAMMSERER,
BERBREHREAN S WASEEREARNEGHE. KRRALERAEESMER,
WHRFRIARBE, WAISEPHFRAIKE. FRIEKH. ERBE, EERSH
B, UENFEHERERAFES. Hp, TFFAHE "HEERSLERE
BERHENEERER" . ETI, TRESIAA: "HANBRFREE37()(3)(C)5F
SERRE BR, WRIFARIAAERREEFAKIEAEFGER I H
o HINMNESEA-BUIAN, BRFUEFEIERNER, BORTAS =L ERIFT
RIMEX LR, B, BANSHEA-BONL, RALEREWNHNHAFAEREHE
izrmdk. " FHitk, IERRIRE MM R IRIERERIRGIERSIER, tBXFSERER R
&L, EMKREBFAFHANEAFEEF/ICRETMAERIRIAEEZS, LA
FEBHIITE.

wm, ERSNAENFUHERAZSMBEL TEHSERHE. b,
2008 F X FRRE KRB RMURPBESD, “ERSINA, FRAMFREHLTESE
B8,500% T (MATBUEAEFIR) , B "FARE" AAMEERN~LHEK. “F

140

/d. at n.1.

. (citing /n re Certain Light Emitting Diodes and Products Containing Same (/n re Light Emitting Diodes 1), USITC
Inv. No. 337-TA-640 (June 2008); /n re Certain Light Emitting Diodes and Products Containing Same (Light Emitting
Diodes I1) , USITC Inv. No. 337-TA-512, 132 (May 2005) (Initial Determination); /n re Certain Semiconductor Chips
with Minimized Chip Package Size and Products Containing Same, USITC Inv. No. 337-TA-432, Order No. 13 at 13
(June 2002); In re Certain Digital Satellite Sys. Receivers and Components Thereof, USITC Inv. No. 337-TA-392, 11
(Oct. 1997); In re Certain Digital Processors and Digital Processing Systems, Components Thereof, and Products
Containing the Same, USITC Inv. No. 337-TA-559, Order No. 242 at 93-94 (June 2007); /n re Certain NAND Flash
Memory Devices and Products Containing Same, USITC Inv. No. 337-TA-553, Initial Determination at 121 (Nov.
2006); In re Certain Stringed Musical Instruments and Components Thereof, USITC Inv. No. 337-TA-586, Comm’ n
Opinion at 25-26 (Dec. 2007).

142

USITC Inv. No. 337-TA-586, Comm’ n Opinion (May 2008).

143

/d. at 26.
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Asied, "RAREG TAkRET BES, MARPRIHERZ EBHIEAT .
“EREFNEE, "EXABHNITEARLERN---EENFEEBIEHER AT
A CERRAMERZHE o "ERFARTHATNSIME, ZASEH, 8%
BiFS "SMTHULERRESAREFEHEITTHE  BRIFGHBRIFEETIT
ANENHAEEEFR R . “EREEMNIAA, "EBERAERIFIICEREITH,
EXHFAZHNEMEZTEFTFASZ ANEHREY, BHIFBHEMSEPRIFRIRIER KA
EXRMNEZBENER" .

BRI EARFRITAEEERERNMLD, MERZLEEESHRT. 2%
BREERE~EINREELR. AXXFET, TRZEFEREZERLITH
EHRMERMEN. “ERZNTEZ—, BRTER—NGZE, BENH "BES
oo “IBESITERETINEESNNEES BETAEEERNESNMEEHRTT
bbi. ™ MM, X TR TRENRIH AN A, {TEILE Charles BullockIA
A, BRILERSTERTIIATERNFLEEFENUKS (B "XERATFI
Mg&” B TAKERIRNAAL ) , BR, RSNAFERTFE=1NK (B1#E
KIS AR RIREFREERE "RERA™ ) . "B MRENERRBIH
AW EEFE. “WEXHR, EEEERE, BRFLESNESHAUNET
miEAENER. “Hit, NEHEIAERERZ.

*d.

® d.

® Id.

* 1d. at 26-27.

“ Inre Microlithographic Machine, USITC Inv. No. 337-TA-468, Initial Determination (Jan. 2003).
Id.

* See In re Certain Concealed Cabinet Hinges and Mounting Plates, USITC Inv. No. 337-TA-289, Comm’ n Opinion

(Jan. 1990).
' Inre Microlithographic Machines, USITC Inv. No. 337-TA-468, Initial Determination at 362 (Jan. 2003).
152

Id.
.
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IR FPortfolio Technologies Inc. (PTHDI\AEHA¥HmETEZE. "1zFF¥ K miEt

EREEERERR. SFFMK. "EREEHONEEBRZES R ATIEZ

ERH. RN ERURANEMLE, HEMMXHIEE. "ZERRIAE

PTERAMNENFEINNPEHXONERBZECETMELE, " "&iz%E
BT, EfmFFEERN~= LSRR

HE—RAEPFHRB|ZAFRN, fEZB BN mBOAARE A=W ZH
EE, MERFYSHAIZHIEEESR. b, E1987EXFORAMSEREH,
ZRATNERRATRENEFHEN . RESHAANXANFES SR EFHE
Rigs, ZEASNEFEERTE— BRI E—WER™, BIDRAMs. %
REMNBEBTRETUTHREEHN: (1) HETFEREARESRE—HMEZE
BIDRAMs; UK (2) RIHEAMEREFMIRERETE AREFAEZEERIDRAMs. “'7K
RE, ZREINAREAREZERDRAMsAEE A&, BNA—IE—HERN>
A, o “FEE, ADRAMsERREERNFWH AT EAASEZEEN, HIFARH
BeAHEERERNENTEIFEMATREmPIES. AW, &b, FRZ
MELR=WRGIF, IR HABIEE NG B BRI R~ R

154

USITC Inv. No. 337-TA-546, Comm_ n Opinion (Aug. 2007).

155

Id. at 42.

156

/d. at 41.

157

/d. at 43.

158

/d.

159

USITC Inv. No. 337-TA-242, Comm. Op. on Violtation, Remedy, Bonding, and Public Interest (Nov.1987).

160

/d.

161

/d. at 65-66, n.151.

"2 See also In re Certain Electric Power Tools, Battery Cartridges and Battery Chargers, USITC Inv. No. 337-TA-284,
Initial Determination at 239 (June 1991) (citing DRAMs).

163

See, e.g., In re Certain Variable Speed Wind Turbines and Components Thereof, USITC Inv. No. 337-TA-641,
Order No. 30 (Apr. 2009) (HALLZHEIRZ=NEEE, HFETEEEREERN~LEIHE, REPHE
.li]lﬁ Zd]ﬁ]\EE ﬁmfﬂl }_“E7F2 ) ; In re Certain Digital Televisions and Certain Products Containing Same and
Methods of Using Same, USITC Inv. No. 337-TA-617, Initial Determination (Nov. 2008); /n re Mobile Telephone
Handsets Wireless Communication Devices, USITC Inv. No. 337-TA-578, Order No. 33 (Feb. 2007).
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WRPEAZUEFIR . R EEERSBHBEMIIEIARE, BIFG L AIER
HERHNAR FRFHHARFITARERA KR

(1) ERFELREREEXEERNNE =
(2) PEFFZEWREST; BFE
(3) BRIz EE /L. ™

AMEEIN =R E, HMESTHRFHNEEZSRBERN =LA
mAEIEENEORRE, HEAREER T LNE—EREZBERES.
BAER, SERMREMAEISTAZASLREBERRKR.

ZRRRBEHFESLHEFEETUAERS, MARTFHRE—HEXENMR
. "ERSEEEWN: Rl 8, £, BTSN R EIRG R
kA, EORNMENZERR. "HEXEERZRNNESHENTLNTSZE =R,
B EA—EREBARREER.

® 19 U.s.C. § 1337(a)(1)(A) (2008).

1% See, e.g., In re Certain Products with Gremlin Character Depictions, USITC Pub. No. 1815, Inv. No. 337-TA-201,
14, 22 (Mar. 1985), &3 2 U NH L= EIL THRIRIEE T [E F AP S ER#HIER) =aadZF. 1dER
SH—LIUNN, LK THRE. Id.

1% See, e.g., In re Certain Optical Waveguide Fibers, USITC Pub. No. 1754, Inv. No. 337-TA-189 (Sept. 7985),
aff’ d sub nom., Corning Glass Works v. U.S. Int " | Trade Comm’ n, 799 F.2d 1559, 1569 (Fed. Cir. 1986); In re
Bar Clamps, Bar Clamp Pads, and Relating Packaging Display, and Other Materials, USITC Inv. No. 337-TA-429 (May
2001) ( "BRIRAMABEIFRERIFANIEXTAFMMERNZLRERNXR. ") ; Inre Cigarettes and
Packaging Thereof, USITC Inv. No. 337-TA-424 (Oct. 2000) (&I “7EEBRAIEERIBEFIKRLRE B 2 18]

" Inre DRAMSs, USITC Pub. No. 2034, Inv. No. 337-TA-242 at 76 (citing Corning Glass Works, 799 F.2d at
1568).

" In re DRAMs, USITC Pub. No. 2034, Inv. No. 337-TA-242 at 76 (citing Corning Glass Works,
799 F.2d at 1568).

“® " In re DRAMSs, USITC Pub. No. 2034, Inv. No. 337-TA-242 (Nov. 1987).
' Corning Glass Works, 799 F.2d at 1568 n.9.
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MNFE-TUAE, AHBIFANAESITARETRHNERNE - W& SE
FMRE, EANEE—RINERER. "RERREHE: "#FAHNEDRE
M HIAREES, BIFATRANHEEN, HBIFTRRMEE, BIFARER™
2. BRfHEEH. "

B E]_EifiEBe B 48 IF iR M A SRR IR T RE AR AE, BT X—#8
BinE, BAIAESAXTITHRE "HETRARERA" THAKRERE. H
MEZ, SKERMEHREMUNZATRERIHRK.

FMAE=DUAE, BIERE— WAL, FHxm &R e
ZHEAE BB,

() BTHEERENEFERE

ZRENY "EREBMATZARRREMNNER" FRIZIVAE. HRa)iF

i, REEEWENMERSG, Am "ATREDEGHBR , "ERSBHHE

ZWPER "BHRBE  FRZWERRLABRITEEEAREFRIN45ER

gE. "HIAHABI 5NN ANES, TREBENEDANIE H B8 ER3TA
EHMPHE. "RRKORY, NEDEBRAEPSLEm4AEH, ™

"™ In re Certain Bearings and Packaging Thereof, USITC Inv. No. 337-TA-469.

™ |d: See also In re DRAMs, USITC Pub. No. 2034, Inv. No. 337-TA-242; In re Methods for
Extruding Plastic Tubing, USITC Pub. No. 1287, Inv. No. 337-TA-110 (Sept. 1982).

'™ Corning Glass Works, 799 F.2d at 1568; /n re DRAMS, USITC Pub. No. 2034, Inv. No. 337-TA-
242, at 75.

'™ Corning Glass Works, 799 F.2d at 1566, 1568.

™ d,

"™ 19 US.C. § 1337(b)(1) (2006).

"™ See id.
" Shayerah llias, Intellectual Property Rights Protection and Enforcement: Section 337 of the Tariff
Act of 1930, CRS REPORT FOR CONGRESS (Cong. Research Serv., Washington, D.C.), May 16, 2008.

178 /d_
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m, EEFEITHRMAEREBIRERGNIRINERFHEZMNA (FE
WIEFSNA) o 20084, ITC33TPERFHHRIGME 16,708, HPFEH
RE6M A, ZKHRE281MA. "RIBHEANNR, 37TRENRELHZAR
SNBSS, —AE, BARENME, t—RFRHNHEELESKMEIX
—REmNTHNE, BFHARFERZHER B A ERIBERBRE —INE
EHENEFYY; Z—FH, SEREAREEITHNARS, MASBET

ITCo
(73) RFim
ZASRIEISTRFIR B HEEEFEILNER,
ITCABHESHREE. "XLERFHEREORE:
(MEBHRSEILIEERRENEE; ™

(IR S B BRI P R R RSN A RS
ATEFREREANER; ™

(3) ZIES I ERSSERERES;

(4) IeEEEESFHREFEILESEREERABZIRFER; "R

179

Virginia L. Carron & F. Leslie Bessenger |lIl, The ITC vs. Federal District Courts: Comparing the
ITC and the Six Fastest District Courts for Patent Litigation, 949 PRACTICING L. INST. 99 (2008).

"™ U.S. Courts, Federal Court Management Statistics, www.uscourts.gov/fcmstat/index.html (last

visited April 11, 2010). See also Carron & Bessenger |11, supra note 179 (tt?&%:l: “'lg%ﬁ" yIiVN
&, 8iETc, MERHFINEEMXER) -

"' OFFICE OF UNFAIR IMPORT INVESTIGATIONS, U.S. |NT, L TRADE COMM, N, PERFORMANCE AND
ACCOUNTABILITY REPORT FY 2008 67-73 (2008), available at

http://www.usitc.gov/ext_relations/about_itc/FinalPAR2008.pdf.
"2 See Schwartz, supra, note 3.
19 U.S.C. §1337(d) (20086).

"™ See Kyocera Wireless Corp. v. Int’ | Trade Comm’ n, 545 F.3d 1340, 1356 (Fed. Cir. 2008).
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ERZEASHLRIES, EBRRATRERRK. "MHEBTFXMAHAE, &
5 ﬁﬂﬁLﬂiIHHE$ﬁ‘MW¢MMWHﬂHWWMEMW%ﬁME%ﬁ
REFRZERNIT ASSRIEK ISR ©

1. ARG

BHIR S 2 ITCHR IZHRFHEE, ZIEEEESYMESNEETENE
FHER, MEEFEZRSAFTZITCH I ETREXE. “GATTE321(a)(5) KM
ETHELRHIBRSHERZERIE L HIIRE:

ZASRIEFREANZENRANETF, ZRAFINERRXARER TIZFM
E, REZERSINE:

o>

(A) ERE I mEANZ SRR, UBLEHRSNRFEER>
miE A RIERIE; BE
(B) ERTZEAERNE—BRHFBRERMN H S @A KR

190

AT HEH RS IERE™ SR E, AFEFATERIAFNE, RIFFTELE
FKREGERARS . " XMHRSE IR EER37THFANIFERBIFTHI

" See 19 U.S.C. § 1337(d)-(f).

" See 19 C.FR. § 210.21(c)(2)-(3) (2010).
" 19 U.S.C. § 1337(i).

" 1d. § 1337(h).

"™ See Gary M. Hnath, General Exclusion Orders under Section 337, 25 Nw. J. INT’ LL.& Bus. 349
(2005).

° 19UsS.C. § 1337(d)(2).

b Hnath, supra note 189, at 356.
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ZASHAIRHREES. AMELRHZ—GLH, ZRASUAHERYUEL
S AKRRMEF . BEREFRSEN, =EBEXSEERS: R, AKX

HRES
EEEBENRm.

2. IfaE R BT IR T

I B 57 B T 4R 32 — I BB IR B B MRS, AT A SEIF R —&E
RIWAINEZRSENAERFZARZ . W ERFEREFERIES
RIEFF TR B R IR RTINS, BiFF St TEA4
BERRREEF R IRIER.

(1) HIFAERGIRAIATRE

(2)  GRIGRS R HE M B IR 77 RIS AR R SRAMNUIRE
(3) FETIRMHFHEE, BEXNEHFAERRE; K
(4) KA lmESHERFTHE IS 3 2 2R IS BRI . ™

XA E F=F LR SR IB R EE R AR ER B EZ VI HIER R ERIE
— ok ARG & BHE AR ER — 8. s IR BN R B B E A
Bbo "RBRAX—ETEERHTBTRINR M BTRCEWESRET -

he Hnath, supra note 189, at 351$—§/fﬁfifﬁ?/v\'z‘£ln re Certain Headboxes and Papermaking Forming Sections for the
Continuous Production of Paper and Components Thereof (Headboxes II)$¢§7E, USITC Inv. No. 337-TA-82A
(1981). Id. ERELREX ZWHIBR SR EGER, B (1) HHEIFAZE—EHAIEILEFIRSEM; K
R (2) Y RERMERFZ LR FRATLENEZETT S 1d.

™ 19 C.FR. § 210.21(c)(2)(ii) (2010).

194

Id. 8§ 210.42-67. See also Schwartz, supra note 3, at 125, 128-31.

" Schwartz, supra note 3, at 129. “ZHERERTHFIGH G, ERASHSIEAEEBKKE LiFxkE BN A
HEZEHIN TR ERA T IR ZE I SrIFRAE. ” 19 CFR. § 210.52 (2010). See also Pfizer, Inc. v. Teva
Pharms. USA, Inc., 429 F.3d 1364, 1372 (Fed. Cir. 2005); Amazon.com, Inc. v. Barnesandnoble.com, Inc., 239 F.3d
1343, 1350 (Fed. Cir. 2001) (AEH TG EEIE S HItRE. )

" 19 CFR. § 210.52
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ATHETLEEENHENER, ERATERIMGELNEZRSHEBR
A AT ZARE. “HFFRINEF, ERENETEEE EFITMH
TAAEENHENRBEE, IMEMAZEXNRIFTHN—REMN. “SHIFT
AEBIERIERMAERFNEEEF BER—FMAREERAIRE, BRI
MhERNAEEN. ™

3. RIEE
a. Il BRI

HRH—TIENHRGSE, (EEVER) F195KE1337()NME, WHIF
FRRXTMEHRBNERLEHE, EREHRANAEEEEN~RIEAZ X
E. REEHFELIAEZERSMAEN "BURIPRIFAEZRE"  “1%iEMR
REIE, WRERSZRINARBIFAER TITENME, BHEBIFFTHIR
IFEHEWAIBEHIFG. ™

ZASAIEFRERBIFFRZRIEERAIPEBIFG GRS HRR S BRI R = .
CHEERERFAREEHAEAR, HIFARIRIEEARZBHEN. EEM
E, MRREMERIFFEERTERITA, BARFFHRIEEAIHFIGH
BT M TERERBIGRZESRIEERIFT, ATRSREUL EAEMBITH .

by 7K A MR

ERMAAMRFE, (EEZE#) F198F 1337()QME, WHIFTRE
RTMEHBRBAEREETE, ERERRADGAEHKEERN~REAZEE.

5 Busey, supra note 3, at 11, 29.

*® In re Certain Electrical Connectors & Prods. Containing Same, USITC Inv. No. 337-TA-374, Order No. 25 at 89
(Sept. 1995).
1

*  Id. at 91.

“  Id. at 89.

° 19 U.S.C. § 1337(e)(1) (2006).
2 d.

“ Id. § 1337(e)(2).
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Br, BEgRBRRZeS, BAKBIFTRFRIEEAIRFIGERHIFT.

4. WEIRTTIELIRIRUFT

WRERIFFREENENN B ENRIFMEHEE, FRKAIESER, BIA
INAFRIFAEY . “RIEZERSZATHNHEE, SEBIFAEAERS 53375K
BEN, BIFANERZ—NHSHEKILRIREHG. AT, 1988FEERN
AE, WHRIFFRAEMNBHFLAEEMEHEE, RIFALERIVPEIILED
AR\BIFFS, EATC BMAERIFARZAIFKPRIELERELR. ™

(£) Rik

BTEFHMENHERHNHBIFAENFRE VIS EZHERSWME, ™E
&, BE1995F, WHRIRABBNSTNERIFAFWIERIEYH RiF. “RIE337HEKA
BENEEPRENNHEX LERAEEMXERIFATE, flW, XX, EFK
A, HWIREASEITA, 2ENREEFN, URIFAHIHFE. HI, HEIKAA
MEFEHERITC MM 210.16(0b)(2)" TR X i AEIEFMicH i H.

204

19 C.F.R. § 210.16 (2010). See also John C. Evans, Addressing Default Trends in Patent-
Based Section 337 Proceedings in the United States International Trade Commission, 106 MICH. L.
Rev. 745 (2008) (BT HEBIF ABEARIRG) o

“ 19 Us.c. § 1337(g)(1)(E).

DONALD K. DUVALL ET AL., UNFAIR COMPETITION AND THE ITC 574-609 (Philip J. McCabe & John
W. Bateman eds., Thomson West 2008) (1990). B4}, 337&ZHIFRAEREHENESHER
i FITC Rule 210.16(b)(2)F2 T # i B& - /d. at 606.

2 See Joel W. Rogers & Joseph P. Whitlock, /s Section 337 Consistent with the GATT and the
TRIPS Agreement?, 17 AM. U. INT’ L L. REV. 459, 478-81 (2002) (FIBHZEGATT FIt3375& 7R
1'%1\«]-, @ﬁfﬁ'ﬁ}iiﬁ:), David A. Gantz, A Post-Uruguay Round Introduction to International Trade
Law in the United States, 12 ARIZ. J. INT' L & Comp. L. 1, 107-8 (1995) (JHEGATT RX}3375%
FHET, BREATRIF) .

O MEM—ARELEEZVNSHENINY, H—FRERZ§ 2104 BFMEAN LREHITIERAESE
£S5 51Z%f&E, " 19 CFR. § 210.16(b)(2). See also 19 C.FR. § 210.4(c) (EREMBEXRRBITEEERSE
RAEMEAE. FEaNL. EMERVR, w5 “EZSEBEETEEaE NG, RZzALTHR. FEF

= A"
&)

206

209

19 U.S.C. § 1337(c) (2006). See also Ansell Healthcare Prods. LLC v. Tillotson Corp., 567 F. Supp. 2d 196,
199-200 (D.D.C. 2008) (HEITCIHZER, WHIFAKEITCHITRIF, HHZERIFBEMRZER) ; nre
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MR THRHIRHW BRI ERER: " EXNMEEL, EFETFHESH
=Y, M EHENFTEBTAZFHIFKRIREY " o R, ATHRMGATT &
RXBSEMMEE, REMRIFVAGITRAEFNZERBEHEEENER.

RERBFIFAHNRIFAEBTRPERARLREER, HBRIFFARSHEZH
IFIREY B ERE A R ORI B BILE:, B, SRR BIRMERZRERBE. 5
5N, RIFRGTHEHRIFINE.

ITC MM 210.14(e)BAFME , MWEKIERY RIFMEEAREHIRRFINE
SHRRFHRE, SRERIFAAERESEMSENBNEF. Fit, MX7AHE,
E—AHRBEIMRIFREEN, 3TREMENRIIRRIFHERNESHIEK
{EH — MR HE -

pali

REMt, ERIFBEMAVNFNEE-—LESIENRERSR. fiU, &
RKTAUFRABMREZZABERP HIFAHR, CEBRIRIFBMAMTTER
B RZRRIRIF, HIRTHEIFAEFRAER, EALTFim A aEAEE
KPR BRI BE, MARFIM—IMRETHRIF. "ITEEB B RHZ
i, HNE: "SHEZASRUNRIF, #BEERTMXIERHEE, B2EF
FHIRBANEEMERIRRRABREBESERE - ™

Certain Semiconductor Light Emitting Devices, Components Thereof, and Products Containing Same, USITC Inv. No.
337-TA-444, Order No. 5 at 3 (Apr. 2001) (ZHEIFABRHHRIFANRZHRBELERIF) -
" USITC Inv. No. 337-TA-474, Order 8 (Dec. 2002).

' Id. at 6-9. See also Princo Corp v. U.S. Int’ 1 Trade Comm’ n, 583 F.3d 1380 (Fed. Cir. 2009) (iti£ITCTE/n
re Recordable Compacts Discs$ FF’ﬁ::/' -__Fﬁﬁﬁ' ?f%ﬁ’ﬁ‘ﬁﬂ?f/f/ﬁ ) °

® In re Recordable Discs, USITC Inv. No. 337-TA-474, Order 8 at 6-9.
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(J\) BgHE
1.

ZREETHHRSFELSHARLNEZEN . “HEW, BFERSHNITAR
MERXER, SEAIITE0R BT E KN IAE RREE T RIXLRE. EEHEHE,
HWERIFARBETEASAENRIEE, WHERAZHRSELSHAR.
XA6ORMEHEREER, RIFEXERAERITCHRE, NFRIEEERN, &
ARRFLCHBERBARA. ™

BHEROVBREEZSRMIBGER. “HlI0, B1974FERZERBEILL
k, WAIXEHEEEFEIUK, SHFEHNKRAOMBRLSHIAFANKER. ™
HP =P RRZRASWUFFeENRERMERR, ME, #8—1E4P, ZRASE

213

In re Certain Programmable Logic Devices and Products Containing Same, USITC Inv. No. 337-TA-453, Order No.
3at 7, n. 6 (Apr. 2001).

™ d

® 19 US.C. § 1337(j)(2) (2006).
Id. § 1337(j).

Id. § 1337(j)(3).

** 218 1d. § 1337(j)(4).

219

216

217

219 See also Busey, supra note 3; James T. o’ Reilly & Gracia M. Berg, Stealth Caused by Sunshine: How
Sunshine Act Interpretation Results in Less Information for the Public About the Decision-Making Process of the
International Trade Commission, 36 Harv. Int’ L L.J. 425, 427 (1995).

220

See In re Certain Welded Stainless Steel Pipe and Tube, USITC Inv. 337-TA-29 (Feb. 1987); In re Certain
Headboxes and Papermaking Machine Forming Sections for the Continuous Production of Paper, and Components
Thereof, USITC Pub. 1197, Inv. No. 337-TA-82 (Nov. 1981); In re Certain Molded-In Sandwich Panel Inserts and
Methods for Their Installation, USITC Pub. 1246, Inv. No. 337-TA-99 (May 1982); In re Certain Alkaline Batteries,
USITC Pub. 1616, Inv. No. 1337-TA-165 (Nov. 1984), aff’ d, Duracell Inc. v. U.S. Int” 1 Trade Comm’ n, 778 F.2d
1578 (Fed. Cir. 1985); In re DRAMS, USITC Pub. 2034, Inv. No. 337-TA-242 (Nov. 1987).
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HHRAPEZ T RIZFE—FX, ARESTERRNKFER. “MH, S5HNE
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221 Presidential Disapproval of Determination of the U.S. International Trade Commission Investigation of No.
337-TA-082, Certain Multi-Ply Headboxes, 46 Fed. Reg. 32361-01 (proposed June 22, 1981). TEEL KN TEHERT
RTEBHMRSE, ZREEX—MARAKRS: ERIWZWAEIER, £EFMHEOE Do 46 Fed.
Reg. 32361-01. In Headboxes 11, USITC Inv. No. 337-TA-82A (1984), ZEREMEITTZ% &S, BRIZERKH
#Z—ZIE]%AETAktlebolaget Karlstads Mekaniska Werkstad and KMW-Johnson, Inc. v. U.S. Int’ 1 Trade Comm’ n,
705 F.2d 1565 (Fed. Cir. 1983).

R —SEE.
* USITC Pub. 1297, Inv. No. 337-TA-99 (Jan. 1982) (Memorandum).

*®  Presidential Disapproval of the Determination of the U.S. International Trade Commission in Investigation No.

337-TA-099, Certain Molded-In Sandwich Panel Inserts and Methods for Their Installation, 47 Fed. Reg. 29,919
(proposed June 28, 1981).

" Presidential Disapproval of a Section 337 Determination, 52 Fed. Reg. 46011 (Dec. 3, 1987).
”1d.

”1d.

"' In re Certain Welded Stainless Steel Pipe and Tube, USITC Inv. 337-TA-29 (Feb. 1987). Q}ET—In re Pipe and
TubZE R HF RFEAT Fed. Reg. 17,789-90 (1978)A] LLE Fo
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HHR. HAXTHRGEXRIHWEFEELEHNOERETFE, BEEERRTIZ
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(f) ZERELBERIFIR

BT DR EXEBRBKEIERN DFERSN, ERREZREGCEMERE
AT T R SR F=ERN. TEXIXLEFEZHITIIIL.

1. ZRACHER

WA, mtA~mEEAFHENE RS = MR BRI DA E,
HRS, BLESHEES. “ENERNZE, ZFARBANZTRSHNIT. £
BEEEREF. "ERASBUEEARAFHOPENAE, BEXNREIBTEATE
REPLEFFRRZPMENHEE, RNZRASINABLEBRBROGIEMET
HEMEL —AENNTREHEXMEFEXNIITERF. -

FEXHEF—RE[/AXFHOBEDLLAZRNHIBARBEEENER
h—&a<. "ERARANEMEMGS, REZEGSHTERKIHFRESAIM
HzEaSHeaRe. BLESRIFAIS. ™

ZREVTAREEANIITERF. “—HEFEZRERE (EEEL) £
199531337 (f) FAZEMXZERRERFBFNIKRREINADEIRELEE
ZRAESFKEMFZREFELS. "E_MEEREZRSHEZTASSAN LLEIERX

2 See Inre Batteries, USITC Pub. 1616, Inv. No. 1337-TA-165, aff’ d, Duracell Inc. v. U.S. Int” 1 Trade
Comm’ n, 778 F.2d 1578 (Fed. Cir. 1985).

229 . . . . .
See discussion infra section |V. F, Remedies.

*  See generally 19 CF.R. 8 § 210.1, 210.70 to .79 (2010).
®1d. § 210.75.

232

Id.; see also DONALD K. DUVALL ET AL., UNFAIR COMPETITION AND THE ITC § 10:2 (Philip J. McCabe & John W.
Bateman eds., Thomson West 2008) (1990) ( “Bid{E#. SN siHEMAXWIEERXNITER, TEE§J\Z
SBHFZFHDFENLE, NERZASELBELGTFRXNEMAZEMITASRFTELH. " ) -

** 19 C.FR. § 210.75(a).

234

Id. 8 210.75(b)(1).
19 U.S.C. § 1337(f)(2) (2006).

235

Pillsbury Winthrop Shaw Pittman LLP | www.pillsburylaw.com



PATERF. “ABRSZERERF, ZRASAFERNEREZZRHIFR. “"EFEF
B B B AR LR . HIBARIR IR T B B iZ F IR E 15K %
REWR. "EPTEFHGILD, ZERSSERETHFER, 8FEFLES. B
BEL. HikkS . mEEMKERRERFIFL. M/SRMEEFLSHFEES, BT
R = AR R S

o, HAIFAAERZASHAFFRUFITARBERTRARE
ZAGTHTE-THEEAFLZHEAEN. "EBRRBEEFANBBAE, &
RERFNERRANAFTURRUPNITAREERZRSHNGSIKEBEL
“tein, EEEEEHOFRIEESE, AIFKEPEZRABRTEEHRS
MEMNFRZEBRRE. Blt, MEESRLENZEREGTERE, MAFERER
SR — SRR B

\:lu

2. BXRERF

ZASHHIRCHAEEBXATNT. “BXERITHRSERNEFRE
REBEN, FRBEEMEEHPXME. “EREEPREEIINE A R0 H5)
HEBR = fm A R AT L IR AT. “HRIFA NIZEITCRHHIRS BRI EEXTIE
ARNE, UEHHRSISeEE A BBERBEEN T m. “HNHEARETHBEX

\:lu

° 19 CFR. § 210.75(b).

Id.

Id.

Id.

Id. § 210(b)(4).

See 19 C.F.R. § 210.79(a).
Id.

DONALD K. DUVALL ET AL., UNFAIR COMPETITION AND THE ITC 410 (Philip J. McCabe & John W. Bateman eds.,
Thomson West 2008) (1990).

e Busey, supra note 3, at 11, 33-34.
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RIFEZRASHBRSHRR, MEARTREM "F@BEXE AANEXLIKELRS
HIITERE. ™

Eaton Corp. v. United States RS BXHITEHESZEREMNWTRIAIRKE
PRI ZER B FEEX. “FEEatonFEH, ZERSHRFERIFFTERIBTHRR ™
WERIFTHEEIRT T7m, ANZERSIFRKEAERNENERIKITHHE,
ZEFMTH~RAETERABKSHERLE. "EZRASMHREZFERR
TR mERERBRABRSZET, BXFRAVFZERGT~RIER. “'Hif
FEERRSZEE (F2ITC) 8FUELEBXAFZEETT~REAEE.
TEZRASPEZEENOTHTRE, FEFTHIFGREELESEEL, N
MiEZE Z SR ABEHR SRR &L, ™

HI, AEXKEEXXRKRIER RS HBRSH ST AR BARZ R
E, ZHEREZITH " BFHAR. " SHRRER XIS EZED
A WEA HFREOADRAMAHEOEDHNEER KK IZEREIOFE AR
Ho “EBFULAI N EXEERR S EEMRSFIFANANREG. ™

“" 19 CFR. § 177.0 (2007). ARBITHHREEFZHT, 20 19CFR § 177.1-13 6
Eaton Corp. v. United States, 395 F. Supp. 2d 1314 (Ct. Int’ | Trade 2005).
Id. at 1317.
Id. at 1319.
Id. at 1320.
Id. at 1315,
*ld at 1329.
19 US.C. § 1514 (20086).
° I1d. § 1514(c)(2).
** 28 US.C. § 2636 (2006).
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FEAR RS BN E B I3 RRBAEZ E RFE W 2 4bo 3375FKA]
MR I KRIHBEIA=RALTHENTIR, TFENEEBIRAES R

AR T ERATERZBEN D, LIERNITHERFFMN. BIFA
wABEHERAMEFERUZZIEN . “ERSRIEITRAEBIREHN
AR LEEILMR, EREHEERERE. "ERSAELAEEHRSE
ENFmZEAMAEERE, EEXARARSEILRABIIBHKRIFG. ™
o, ZERFERTFEESENTR, "ER, BEBRIROLM. “&E,
TERFBHRSE, BN NEXMLE BERUBEHRSHTERE, HHBiE
RKBEE M. ™

BEAY, EECHRAEITC "RE2HEE , FECEFHIER "UHRFZ
AREFE” , FEz.

®" 19 U.S.C. § 1337 (2006).

28 Busey, supra note 3.

259

Busey, supra note 3, at 32-33.
“* 19 U.S.C. §1337()).

261

Busey, supra note 3, at 33-34.

262

Busey, supra note, at 333-34.
SUN Tzu, THE ART OF WAR 13 (James Clavell ed., Dell Publishing 1988) (1983).

263
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