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SCOPE OF WORK
Boeing Habitat Projects
Seattle/Tukwila, Washington

1.0 INTRODUCTION

This document is Appendix A to the Consent Decree issued to The Boeing Company and is the
result of a cooperative effort between a work group comprised of Trustee representatives and
The Boeing Company. The document describes the work that will be required for the
development of two habitat projects along the Boeing Plant 2 shoreline on the Lower
Duwamish Waterway. The information included herein has been jointly developed by the work

group.

Due to the industrialization of the Waterway, off-channel habitats used by juvenile salmonids,
birds, and other estuarine species have been largely eliminated, which results in limited
spring/summer off-channel rearing habitat and limited high-flow refuge. Riparian functions
have also been greatly reduced by diking and streambank development which results in reduced
shading and input of leaf litter and insects. Off-channel and riparian habitats have been
identified as limiting factors for Green River anadromous salmonid populations.

The two projects will restore and/or create off-channel and riparian habitats in the Lower
Duwamish Waterway in an area where they have been largely eliminated due to the
channelization and industrialization of the Waterway. The objectives for enhancement along
the Boeing Plant 2 shoreline are to increase the area and functional value of habitat for
salmonids and other resource species by:

e removal of over-water structures,

¢ slope reduction/bank cutback,

e Dbank softening,

e creation of new intertidal habitat,

e creation of brackish marsh fringe, and
e addition of large woody debris.

Between the two projects:

e approximately 4.8 acres of intertidal and riparian area will be restored/created
(detailed in Section 3.0);
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e approximately 2,400 linear ft of shoreline will be restored (at elevation +10 ft
MLLW);

e approximately 700 linear ft of new shoreline will be created (at elevation +10 ft
MLLW);

e approximately 53,000 ft2 of over-water building will be removed; and
e approximately 560 piles and 10,000 ft2 of skirting will be removed.

The habitat projects will be permitted and constructed concurrently with the Plant 2 Resource
Conservation and Recovery Act (RCRA) Corrective Measure for the Duwamish Sediment
Other Area (DSOA). The final design of the projects will be refined by a joint Trustee/Boeing
team.

The purpose of this document is to describe:

e the baseline concept of the habitat projects;
o the process that will be used to refine the design of the habitat projects;
e the site-specific investigations that will be undertaken as part of the design process;

e the maintenance and monitoring program that will be implemented to ensure that the
objectives of the restoration are met; and

e set forth the success criteria and monitoring methods and frequency that will be
used for the project.

2.0 PROJECT DESCRIPTION

The proposed restoration projects are located along the Boeing Plant 2 shoreline in the Lower
Duwamish Waterway (Figure 1). They are:

e The Building 2-41 and Southwest Bank Project: the removal of the over-water

portion of the Building 2-41 complex at the south end of Plant 2 with subsequent
restoration of shoreline along the Southwest Bank and Building 2-41; and

e The Building 2-122 Project: the creation of a side channel at the north end of
Plant 2 adjacent to Boeing’s Building 2-122 that will restore/create shoreline.

The projects are more fully described below.

2.1 BUILDING 2-41 AND SOUTHWEST BANK

The Building 2-41 and Southwest Bank restoration project involves the removal of an
approximately 1,000-ft-long section of Buildings 2-41, 2-44, and 2-49 that overhangs the
Duwamish Waterway and the subsequent restoration of the shoreline adjacent to the building
and the Southwest Bank (Figure 2).
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The overhanging portion of the buildings is approximately 50 ft wide and is supported by
wooden piles. Along the waterward face of the building, there is timber wave abatement
skirting attached to the piles supporting the building. The building is physically separated from
the uplands by a continuous bulkhead wall (Figure 3). Running underneath the overhang are a
number of pipes, vaults, and other utility infrastructure that once supported the former
manufacturing operations within the buildings. The surface beneath the overhang is a steep
riverbank slope, covered with riprap extending to a scalloped sediment interface that is only
exposed during low tide. In addition to the 50-ft overhang that will be removed, some portion
of the buildings on the uplands will be removed. It is the intent of Boeing to remove piling that
support the building within the intertidal area to the extent practicable. In some cases if the
piling cannot be removed or they break during extraction, the piling may be cutoff below the
post-restoration grade.

The Southwest Bank refers to the southern-most portion of the Plant 2 property fronting the
Duwamish Waterway, specifically that section of riverbank located between the Plant 2
southern property boundary and the 2-49 building located approximately 400 ft to the north
(Figure 2). The current bank is steep (1:1) and consists of riprap and fill. During the
preliminary design for the RCRA Corrective Measure for the Waterway, the Southwest Bank
was evaluated for structural stability during and after implementation of the Waterway
Corrective Measure and for its potential to re-contaminate the Waterway sediment surface after
construction of the Corrective Measure. The preliminary conclusion of that evaluation was that
the Southwest Bank was sufficiently steep (approximately 1:1 slope) and contained enough
construction debris and contaminated soil that removal of the debris within the Southwest Bank
was deemed more practical than capping this material. Therefore, removal of the bulk of the
contaminated bank fill material was selected as the preferred remedial alternative in this
location.

After removal of the building overhang and the construction of the Southwest Bank Corrective
Measure, the shoreline will be restored to provide habitat for aquatic resources. After
construction the riparian zone will be planted with native vegetation as shown in Table 1. A
portion of the intertidal zone along the shoreline will be planted with appropriate vegetation (as
shown in Table 1). Intertidal elevations at which vegetation will be established will be
determined based on the results of the habitat parameter investigation described in Section 3.4,
below. The initial target elevations are low marsh between +5.5 and +10.0 ft MLLW and high
marsh between +10.0 and +12.0 ft MLLW.
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In addition, large wood debris will be placed along the restored shoreline at approximately
200-ft intervals to add habitat complexity. The baseline concept of the restoration project is
shown on Figure 4, including cross sections of both the existing shoreline configuration and the
proposed shoreline configuration. Based on current and potential future land use, the
maximum footprint of the Building 2-41 and Southwest Bank restoration project is also shown
on Figure 4. In addition, Boeing will coordinate with the Muckleshoot Tribe to establish goals
for the number, location and structure of net attachments subject to property owner
requirements (if net attachments are not located on property owned by Boeing), permit
conditions and approval by the Duwamish Waterway Natural Resource Trustees (Trustees).

2.2 BUILDING 2-122

The Building 2-122 restoration project is located at the north end of Boeing Plant 2 adjacent to
Building 2-122 (Figure 5). The project involves the construction of a blind channel to the
Duwamish Waterway. The existing Waterway bankslopes in the area, except for the channel
entrance, will be regraded to remove riprap. After construction of the channel and the
regrading of the banks, the riparian zone area will be planted with native vegetation and a
portion of the intertidal zone along the shoreline will be planted with appropriate aquatic
vascular vegetation (as shown in Table 1). Intertidal elevations at which vegetation will be
established will be determined based on the results of the habitat parameter investigation
described in Section 3.4, below. The initial target elevations are low marsh between +5.5 and
+10.0 ft MLLW and high marsh between +10.0 and +12.0 ft MLLW. In addition, large wood
debris will be placed along the restored and newly-constructed shoreline at approximately
200-ft intervals. The baseline concept of the project is shown on Figure 6, including cross
sections of both the existing shoreline configuration and the proposed shoreline configuration.
Based on current and potential future land use, the maximum footprint of the Building 2-122
restoration project is also shown on Figure 6. Boeing will coordinate with the Muckleshoot
Tribe to establish the goals for the number, location and structure of net attachments subject to
property owner requirements (if net attachments are not located on property owned by Boeing),
permit conditions and approval by the Trustees.

3.0 DESIGN PROCESS

The baseline concepts of the habitat projects are presented in Sections 2.1 and 2.2. Between
the two projects, approximately 4.8 acres of intertidal and riparian area will be restored/created
(Figure 7) consisting of:
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e 0.8 acre of habitat from elevation +2.0 ft to +5.5 ft MLLW,
e 2.5 acres of habitat from elevation +5.5 ft to +12 ft MLLW, and
e 1.5 acres of habitat above elevation +12 ft MLLW.

The Trustee/Boeing design team will further refine the baseline concepts within the identified
project boundaries below the currently-defined +12 ft MLLW elevation to maximize the
potential habitat values while considering a cost-benefit analysis process. In addition, the final
design of the projects will be influenced by:

e the chemical quality of sediment, soil, and groundwater within and adjacent to the
footprint of the habitat projects;

e the stability of the post-construction slopes;

o the stability of the post-construction surfaces with respect to prevailing river flows;
and

e the physical/chemical characteristics of the water that influences plant communities
in the Lower Duwamish Waterway.

The final design of the projects will restore/create at least 90 percent of the areas identified in
Section 3.0, or a lesser amount if otherwise approved by the Trustees. Final design of the
projects must be approved by the Trustees before the Trustees authorize Boeing to begin
construction of the projects. The Trustees have approved success criteria provided in Table 2
of this Statement of Work. The Trustees’ approval of final project design includes Trustee
approval of initial habitat creation and planting plans to achieve the success criteria,
maintenance plans, and monitoring plans, all of which are described in more detail in

Section 5.0. If there is any dispute regarding the Trustee’s approval (or disapproval) of initial
habitat creation and planting plans to achieve the success criteria, maintenance plans, or
monitoring plans, Boeing may challenge the Trustees’ decision under the Consent Decree’s
dispute resolution process.

The investigations required for the design are discussed below.

3.1 ENVIRONMENTAL INVESTIGATION

An important factor in determining the success of the restoration project is the chemical quality
(i.e., level of contaminants) of the final habitat substrate. Environmental data have been
collected as part of the existing RCRA Order on Consent with the U.S. Environmental
Protection Agency (EPA), EPA Docket No. 1092-01-22-3008(h). Additional environmental
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investigations will be conducted to supplement the existing information within and adjacent to
the footprints of the two habitat restoration projects to determine existing conditions in these
areas with respect to potential sediment, soil, and groundwater contamination. Additional soil
and groundwater investigations will be conducted pursuant to the existing Plant 2 RCRA Order.
It is anticipated that work specific to the two habitat projects will be conducted in conjunction
with other environmental site investigations that will be conducted as part of the Order.
Therefore, all habitat project investigations regarding environmental conditions will require
approval by EPA prior to conducting the work.

3.2 GEOTECHNICAL INVESTIGATION

Geotechnical investigations will be conducted at both of the proposed habitat project locations.
There are several geotechnical considerations that will be crucial to the success of the project,
including slope stability, shoreline scour, and constructability. The stability of the newly-
created shoreline will be of the utmost importance in maximizing the area of the newly-
developed habitat. Scour of the new shorelines could impact the quality of the newly-
developed habitat and, if severe enough, may impact the engineering characteristics of the
slopes. Information on the existing subsurface soil will assist contractors in developing the
construction and sequencing approach to the project based on ease of excavation and strength
and stability of the soils. Evaluation of the potential for scour is discussed in Section 3.3; other
geotechnical aspects will be addressed through a comprehensive geotechnical study and
evaluation.

In order to optimize the investigation effort, the available resources will be researched for
existing geotechnical information and subsurface features at the site or nearby. Those
resources may include Boeing files, University of Washington (UW; where a library of
subsurface information in Puget Sound is being accumulated), and the cities of Tukwila and
Seattle (together referred to as the City in this section) planning and engineering departments.
The findings of the research will be compiled and plotted on the proposed construction
drawings. The reliability, adequacy, and completeness of the information will be evaluated and
relevant information will be incorporated into the site information. A geotechnical
investigation program will be conducted in conjunction with the environmental investigation
program (Section 3.1) to gather the necessary subsurface information to support the
geotechnical investigation.
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The scope of the geotechnical investigation program will be developed after the available
information is evaluated and the project moves from conceptual to the detailed design phase.
Soil borings will be advanced along and adjacent to the proposed alignment of the channel. In
conjunction with the soil borings, cone penetration testing may also be conducted, if the
available subsurface information indicates favorable conditions. The environmental and
geotechnical investigations will be coordinated to optimize and minimize the investigation
effort. The geotechnical testing will include determination of physical properties and indices of
the soil layers, such as gradation, moisture content, Atterberg limits, shear strength, organic
content, etc.

The subsurface information obtained will be used to develop cross sections of the soil layers
along and perpendicular to the existing shoreline and proposed channel. Representative cross
sections will be analyzed for slope stability at different stages of the project to ensure that
adequate short-term and long-term factors of safety will be maintained. Other applicable
factors such as seismic loading and surface loading will be considered in the evaluation. The
site soils will be evaluated for liquefaction, and analyzed if required. The impact of the
existing subsurface features and soil conditions on the construction approach will be evaluated
based on the anticipated construction methodology.

3.3 GEOMORPHOLOGICAL INVESTIGATION

To ensure the sustainability of the habitat restoration/creation design, processes acting upon the
Duwamish Waterway’s bed and banks need to be examined. These forces can erode or deposit
sediment and other debris, with the potential to change the habitat value of restoration projects.
These processes are collectively labeled geomorphologic processes, because they affect the
form of the Waterway. The geomorphological investigation will evaluate the anticipated
stability of the shoreline; the lateral scour acting on the shoreline; and the potential for the
channel inlet to be blocked by sediment and debris.

The geomorphological investigation modeling will provide input into the design process, which
is expected to be iterative. The model will be run using existing conditions, with an initial
design, with and without bioengineering, and with successive iterations of the design until the
final design is reached. The proposed approach to the geomorphological investigation
primarily focuses on selection and development of an appropriate model that will accurately
predict the forces acting upon the proposed design.
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A literature review will be conducted to assess the current understanding of processes acting
within the Waterway. Fortunately, the Duwamish Waterway is well studied. The dynamics of
the salt wedge are fairly well documented, and a relatively long history of streamflow records is
available. Existing suspended sediment load and bedload data will be compiled.

To guide the study, the bounding conditions need to be determined. The long-term effects of
tidal action, as well as the effects of high freshwater flow effects, must be considered. The
Trustee/Boeing design team will determine the appropriate design storm and design tidal
conditions to bound the study.

Existing models that have been developed to assess scour and sediment transport will be
reviewed. The one-dimensional HEC-RAS model (U.S. Army Corps of Engineers Hydrologic
Engineering Centers River Analysis System), that was used previously to examine the potential
for scour along the Waterway, will be the first model that will be reviewed to determine its
appropriateness for the two habitat restoration sites. Other one- and two-dimensional models
will also be considered. Because of the need to look at scour and deposition of sediment, as
well as stream/tidal discharge, a hydrodynamic model may also be considered.

After the appropriate model is chosen, input data required for the model will be collected,
including historical tide data, streamflow data, sediment load data, and geometric data
(proposed channel slope and cross sections). The model will be run with the existing shoreline
configuration and calibrated using available flow data in the project reach. The calibrated
model will then be run using the proposed shoreline configuration. The modeled shear stress in
the side channel will be compared to relevant data, including literature sources and data
collected by the Lower Duwamish Waterway Group (Windward and QEA, 2005). The channel
and bank design may be adjusted if significant erosion potential is indicated by the modeling.

The geomorphological investigation is expected to be closely linked to the geotechnical
investigation described in Section 3.2. The stability of the banks is influenced not only by the
potential scour, but also by the internal strength of the materials in the banks. The potential use
of bioengineering techniques will be evaluated as part of the design process.

3.4 HABITAT PARAMETER IDENTIFICATION

To assist in informing the design of habitat features for the proposed restoration projects, a
literature review of habitat projects that have been completed along the Lower Duwamish
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Waterway will be conducted. The focus of this review will be to determine which plant
communities currently grow along the Waterway and have been successfully restored.

In addition, a survey of habitat areas both up- and downstream of the project location may be
conducted. The survey work, conducted in consultation with the Trustees, would identify
potential similar habitat areas in the intertidal zone (+5.5 to +12 ft MLLW) that currently exist
in the Waterway. The existing vegetation within these areas would be evaluated, with a
particular focus on any marsh communities that may be present in the target intertidal zone.
This information will be used to develop planting plans for the restoration areas.

In conjunction with the above efforts, water quality parameters (principally salinity) will be
assessed from existing data sources to assist in decision-making regarding habitat features and
planting plans in the restoration areas. This study will focus on establishing likely salinity
gradients experienced in the target intertidal zone within the proposed restoration areas and
areas of existing marsh communities in the Lower Duwamish Waterway (e.g., Kellogg Island).
This will allow the design team to understand the relationship between these areas in the Lower
Duwamish Waterway and will provide data regarding salinity gradients at the restoration sites
that will assist the design team in deciding on appropriate vegetation communities to attempt to
establish in the marsh zone.

4.0 CONSTRUCTION, INITIAL HABITAT CREATION, AND INITIAL
PLANTINGS

After receiving written authorization from the Trustees to begin construction, Boeing shall
construct the project according to the project design developed under Section 3.0 of this plan.
The construction phase of the project also includes initial development of habitat and required
plantings. Habitat development and initial planting shall be done in order to achieve the
success criteria described in the following section.

5.0 MAINTENANCE AND MONITORING

This section describes the maintenance and monitoring plans that will be developed to ensure
successful habitat restoration projects.

The maintenance plan will be comprised of two sections:

e initial maintenance during the 10-year performance monitoring period;
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¢ long-term maintenance that will be conducted for an additional 20 years after the
initial 10-year monitoring period. This includes maintaining vegetation and other
habitat attributes, control of invasive vegetation, and undertaking actions to address
perturbations with a foreseeable probability of occurrence (e.g., the beaching of an
abandoned barge, illegal dumping, etc.) excluding “force majeure” events.

The initial 10-year maintenance requirements will be developed to ensure that newly-planted
vegetation becomes established and is not out-competed by invasive species or destroyed by
herbivores. The maintenance plan and its implementation is a key factor in having a successful
restoration project. The long-term maintenance component of the plan will describe the
maintenance activities that will be conducted after the initial 10-year monitoring. Elements
included in the maintenance plan are discussed in Section 5.1.

A monitoring plan will be developed and followed to determine if the goals and objectives of
the habitat projects are being achieved. The success criteria and monitoring methods and
frequency will be used for the habitat projects, which are elements of the monitoring plan and
are discussed in Section 5.2 and summarized in Table 2A, 2B, and 2C. Monitoring plans and
their implementation are additional key factors in having a successful restoration project.
Implementation of a monitoring plan will determine if:

e restoration objectives are being met;

e the maintenance plan is sufficient;

e contingency measures need to be taken;

e adaptive management strategies need to be implemented; and

e contingency measures or adaptive management strategies are successful.

5.1 MAINTENANCE PLAN

The maintenance plan will include methods, frequency, and duration for the following
activities:

Watering. Watering may be necessary, depending on the date of planting and the amount of
rainfall throughout the year. Historical weather information will be reviewed to evaluate
during what portions of the year watering will be necessary. Monitoring of rainfall and/or soil
moisture will be used to determine the need for watering during the first two years after plant
installation. Watering will be accomplished using a watering truck or temporary irrigation.

Mulching. Mulching will occur during initial plant installation. Supplemental mulching may
occur during weeding activities, as necessary.

10
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Weeding. Weeding around shrubs will be important during the summer of the first year to
ensure establishment and prevent stress to the plants from competition for resources. The
frequency can be gauged by necessity but should occur at least twice during the spring (ideally
May and June), and then once more during the summer months (August or September). A list
will be provided of common weed species that will need to be removed. Weeding will be
performed using simple hand tools, (e.g., rakes, hoes). Chemical treatment (herbicides) will be
considered only if physical removal fails.

Dead Plant Removal. Dead plant material will only be removed after scheduled monitoring to
allow for the accurate assessment of planting success needed for the monitoring program.
Replacement planting will be detailed under contingency measures in the monitoring plan.
This will include species recommendations to maintain the desired diversity in the plant
communities of the buffer areas.

Debris Removal. Anthropogenic material that potentially impairs habitat functions will be
removed from the sites on an as-needed basis.

Long-term maintenance will be conducted for 20 years after the initial 10-year period to ensure
that the habitat functions of the projects are maintained. This includes maintaining vegetation
and other habitat attributes, control of invasive vegetation, and undertaking actions to address
perturbations with a foreseeable probability of occurrence (e.g., the beaching of an abandoned
barge, illegal dumping, etc.) excluding “force majeure” events. The plan will include a
description of activities that will be conducted to maintain the ecological function of the
projects (i.e., invasive species control and removal of anthropogenic material). These activities
will be conducted on an as-needed basis. The plan will not cover “force majeure” events.
“Force majeure,” in the context of this discussion, includes all physical events (e.g., flood flows
or seismic events) that exceed the design criteria for the projects that will be developed using
accepted professional engineering standards.

5.2 MONITORING PLAN

The monitoring plan (summarized in Tables 2A and 2B, and in Section 5.2.1 for Marsh
Vegetation) will include the following elements:

Goals and Objectives. The goal of the two projects is to create self-sustaining habitats that
will restore and enhance ecosystem processes that support the array of key species groups the
Trustees believe may have been injured due to contamination in the Duwamish Waterway. The

11
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proposed projects are intended to restore important habitat types historically present in the
Duwamish and provide appropriate habitat diversity and ecological niches necessary for
foraging and refuge opportunities for juvenile salmon, birds, and resident fish species.

Success Criteria. The success criteria and monitoring methods and frequency have been
developed by the joint Trustee/Boeing work group as described in Section 1.0. The success
criteria will be used during the monitoring period to determine if the project’s goals are being
met. The criteria chosen are adapted from monitoring guidelines developed for Duwamish
River (EBDRP, 2000) and Commencement Bay (CBNRT, 2000) restoration projects and other
sources of monitoring guidelines. These success criteria are chosen because these are standards
that can be measured and for which there are contingency or adaptive management measures
that can be applied during the monitoring period.

e Physical Criteria:
— intertidal area;
— intertidal stability, slope erosion;
— sediment, soil structure;
— sediment, soil quality;
— site salinity;
— tidal circulation; and
— elevation and channel morphology.

e Biological Criteria:
— riparian vegetation survival;
— riparian vegetation areal coverage;
— herbivore control measures;
— riparian invasive species percent cover;
— riparian plant diversity;
— marsh areal coverage; and
— marsh species composition and vegetation survival.

Monitoring Frequency. Monitoring will occur over a 10-year period. In addition, a detailed
as-built survey will be completed within 30 days after the initial planting. Monitoring will be
performed during the growing season after deciduous plants have flowered or leafed-out.

12
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Contingency Measures. Contingency measures will be developed as part of the Monitoring
Plan for each success criterion in the event that a standard is not met. Contingency measures
are activities designed to help meet success criteria, such as replacing (replanting) dead plant
material, adding soil amendments, installing supplemental irrigation, augmenting herbivore
exclusion systems, etc. Prior to any contingency measure being implemented, an investigation
as to why the criterion was not met will be conducted. In the event that a success criterion is
not met because of installation flaws or lack of routine maintenance, then contingency
measures will be implemented. If the success criterion is not met because of design flaws,
mortality due to herbivory, or routine maintenance is not sufficient, then an adaptive
management approach will be used.

Adaptive Management. Prior to any adaptive management measures being implemented, the
cause for the failure to meet a success criterion will be investigated. Adaptive management
measures could include, but are not limited to, changing plant species, changing plant densities,
adding fertilizer, or installing herbivore exclusion systems (e.g., netting/cages around emergent
vegetation).

Monitoring Methods. Monitoring methods are identified in Tables 2A, 2B, and 2C where
practical. The Boeing/Trustee team will further develop the methods to be used for monitoring
the physical and biological parameters identified in Tables 2A, 2B, and 2C, during the design
process. The methods will be documented as standard operating procedures to be attached to
the monitoring plan.

521 Marsh Vegetation (Aquatic Vascular Plants)

As described above, the projects are intended to restore important habitat types historically
present in the Duwamish, including tidal marshes. Elevations suitable for tidal marsh
development will be planted with aquatic vascular plants within the footprint of the projects.
The goal of the marsh plantings is to establish tidal marsh communities that will provide
critical habitat functions, such as feeding and refuge for anadromous salmonids and other
species. The establishment of marsh vegetation is one of the primary objectives of the
Trustees. Wetland vegetation is one of the most obvious and straight-forward indicators of
habitat condition. Vegetation provides habitat structure for aquatic and terrestrial organisms,
facilitates sediment accretion and build up of marsh substrate, and serves as a source of organic
material to support detritus-based food webs.

13
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The proposed restoration at the Building 2-122 area should create large areas that are suitable
for tidal marsh colonization. After removal of the Building 2-41 overhang and construction of
the Southwest Bank Corrective Measure, the shoreline will be restored and the intertidal zone
planted with marsh vegetation. Changes in vascular plant populations often lag behind
environmental changes, because most species are limited in their ability to become established
even when the habitat structure is appropriate. Periodic examination of the vegetation will
assist in the identification of potential problems, such as colonization by invasive species,
excessive herbivory, or trampling by humans. Useful measures of vegetation community
condition include plant distribution, and species composition. Success in achieving the
performance goals will be assessed using the following indicators and methods.

5.2.1.1 Marsh Vegetation Areal Coverage
The areal extent (percent cover) of vegetation should be stable or increasing within portions of

the project within elevations suitable to marsh establishment.

Monitoring Tasks. An as-planted survey will be conducted following initial planting(s).

Areal extent of vegetation will be measured from aerial photographs, if available. Alternatively
and complementary, given the anticipated size of vegetation patches or bands, GPS or
traditional survey techniques will be used to map the patch perimeter. Permanent photo points
will be established and color photographs to adequately cover the site will be collected each
sampling period.

Contingency Measures. Evidence of plant failure, or if natural recruitment rates fail to meet
expectations (stable or increasing) should trigger consideration of contingency measures.
Depending on the hypothesized reason for failure, responses could include additional planting,
soil amendments, herbivore exclusions, and/or focused stewardship efforts. Assumptions about
appropriate plant species, elevation, salinity, and other design factors will be reexamined and
the project goals readjusted if new information suggests this path.

5.2.1.2 Marsh Vegetation Survival and Species Composition
The goal for survival of planted species should be at least 50 percent at Year 3. The project

should not contain more than 5 percent cover by area of non-native or invasive plant species.
Invasive plant species of special concern include, but are not limited to, Spartina spp.
(cordgrass), Lythrum salicaria (purple loosestrife), Phalaris arundinacea (reed canarygrass),
and Phragmities communis (common reed).

14
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Monitoring Tasks. Several permanent statistically-based transects will be established relative
to the shoreline; the number of transects will be based on habitat area and shape to adequately
define the entire project. The transects will encompass portions of the project area suitable for
intertidal vegetation establishment. In addition, data analysis will include an estimate of areal
extent of marsh vegetation cover and any observations in changes over time.

Quantitative sampling for vascular plant species composition will record species presence (for
frequency of occurrence data), visual cover estimates for all species, and possibly a more
intensive analysis for pickleweed (Salicornia sp.) or Carex spp., which are often target
restoration species. The most important feature for measuring occurrence data is comparable
quadrat size. To determine species composition and cover, permanent sampling locations
(quadrats along transects) will be established and marked for elevation. Species composition of
marsh vegetation and the occurrence of an individual invasive species that exceeds 1 percent by
area will be reported. The 2007 King County Noxious Weed List (King County, 2007) and the
Washington State 2008 Noxious Weed List (WSNWCB, 2008) are shown on Table 3. Noxious
weeds that are on the State list but not on the County list are species either not known to occur
in King County (i.e., occurrences were limited to eastern Washington) or only posed a serious
problem to agriculture production. Therefore, invasive species to be identified and potentially
controlled as part of this monitoring are defined as those plants that are on the 2007 King
County Noxious Weed List.

Contingency Measures. Any occurrence of an individual invasive species that exceeds the
threshold of 1 percent by vegetated area, or total non-native and invasive species exceeding

5 percent by vegetated area, will be controlled primarily by physical means (pulling, mowing,
burning). Spartina spp. that is found to colonize any portion of the site (irrespective of the
areal coverage) will be immediately controlled. Physical removal will occur as soon as
invasive plants are identified and definitely prior to seed set. Chemical treatment (herbicides)
will only be considered if physical removal fails.

Evidence of plant failure, or if natural recruitment rates fail to meet expectations, will trigger
consideration of contingency measures. Depending on the hypothesized reason for failure,
responses could include additional planting, soil amendments, herbivore exclusions, and/or
focused stewardship efforts. Assumptions about appropriate plant species, elevation, salinity,
and other design factors will be reexamined and the project goals readjusted if new information
suggests this path.
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5.2.1.3 Marsh Vegetation Herbivory Avoidance
Confirm the success of stopping physical herbivory by Canada geese using physical barriers of
wire, rope, rebar, posts, string, or netting.

Monitoring Tasks. Periodic, and initially frequent, visual inspections of herbivore exclusion
systems and immediate repair to reduce herbivory until the plant root systems have established
themselves.

Schedule. Installation of devices must take place before or simultaneous with planting of
intertidal vegetation. Devices will be maintained for at least 4 years post-planting (initial
planting or replanting). Periodic monitoring will be used to confirm adequate site maintenance
of devices. Observations will be logged for 5 years post-planting (or replanting).

Contingency Measures. Boeing shall immediately repair of any damage to the herbivore
exclusion devices caused by logs, trampling, or geese. Canada geese can destroy newly-
planted restoration project sites in a matter of hours. There are several exclusion device
designs that have proven successful in studies conducted in the Duwamish River and
Commencement Bay. Such a design will be employed and monitored at both restoration
project sites.

5.2.1.4 Summary
Failure to meet the success criteria indicates that a basic restoration goal is not being met and

will trigger discussions and potential investigations regarding possible causes. Data from an
individual sampling period (e.g., spring of the third-year post-construction) indicating that a
success criteria assessment measure is not in conformance will trigger discussions on the
reason that the measure is not in conformance. If remedial measures are judged by the Trustees
and Boeing to be feasible and cost-effective, Boeing will, upon the Trustees’ written
recommendation, implement them during that year. If the goals are not being met at Year 5,
Boeing will, in consultation with the Trustees, conduct an investigation of the reasons for the
non-conformance, addressing:

e Can the cause of the non-conformance be identified?

e s it technically feasible to modify or adjust the physical, chemical, or biological
feature(s) of the marsh, or regulate operation or maintenance of the marsh, such that
a parameter could subsequently achieve an acceptable level of development?

e What is the projected success and cost of the proposed modification?
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Results of the investigation will determine modifications that may need to be implemented by
Boeing, which may include, but not be limited to: replanting the intertidal marsh area,
changing plant species, changing plant densities, regrading limited portions of the area, adding
soil amendments, excavating drainage channels, etc. Implementing modifications after Year 5
will require monitoring of the performance assessment measures to continue in Years 6 through
11. Data from an individual sampling year during this period indicating that a performance
assessment measure is not in conformance will trigger discussions on the potential to take
additional immediate remedial measures.

If Boeing is required to implement corrective actions after Year 5, and has demonstrated best
effort to satisfy the performance goals through Years 1 through 5 and Years 6 through 11
(including performing immediate remedial activities as needed), then Boeing will not be
required to implement additional corrective actions or conduct monitoring with regard to marsh
vegetation past Year 11.

5.2.2  Additional Monitoring Requirements

Additional monitoring requirements to be described in the plan will include marsh vegetation
areal coverage and fish and invertebrate prey resources that are present within the footprint of
the restoration projects. Requirements are summarized in Table 2C.

5.2.2.1 Fish Presence

Sampling will be conducted during the peak of the anadromous salmonid migration period to
determine presence and abundance of fish at the 2-122 site. Sampling at the Building 2-41 and
Southwest Bank site will not be conducted to prevent damage to marsh plantings. Fyke nets
will be used to collect and identify species and origin (for salmonids - hatchery or wild
salmonids) of all fish collected (record fork lengths for salmonids and identify as hatchery or
wild). Within the channel at the 2-122 site, fyke nets will be more effective than seines for
assessing utilization of the channel. Sampling will be conducted on one daylight ebb tide three
times a year during (early, mid, and late) the peak of the juvenile salmonid outmigration
(March through June). The sampling is to be conducted during Years 1, 2, 3, 5, 7, and 10.
Failure of fish to use the areas could indicate that a basic restoration goal is not being met, and
will trigger discussions regarding possible causes. The purpose of this monitoring activity is to
provide data as requested by the Trustees. There are no success criteria, contingency measures
or adaptive management activities associated with this monitoring requirement.
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5.2.2.2 Invertebrate Prey Resources

Sampling will be conducted at the same time as the fish sampling to assess benthic community
development. Benthic organisms will be sampled with 10 cm cores. At both sites, five
replicate samples will be collected in each of three elevation strata (i.e., high marsh [+10 to
+12 ft MLLW], low marsh [+5.5 to +10.0 ft MLLW], and mudflat [+2 to +5 ft MLLW]). In
each sample that is collected, invertebrates will be identified to the lowest practical taxonomic
level and enumerated. The sampling is to be conducted during Years 1, 2, 3,5, 7, and 10.
Failure of the benthic community to develop could indicate that a basic restoration goal is not
being met, and will trigger discussions regarding possible causes. The purpose of this
monitoring activity is to provide data as requested by the Trustees. There are no success
criteria, contingency measures or adaptive management activities associated with this
monitoring requirement.

5.3 RECONTAMINATION

The restoration sites will be monitored to determine if the habitat substrate (sediment) becomes
recontaminated over time. The compliance criteria that will be used to assess potential
recontamination will be the Washington State Department of Ecology’s Sediment Management
Standards (SMS) Sediment Quality Standards (SQS; WAC 173-204-320). The SQS is the
current cleanup goal of the Plant 2 RCRA Corrective Measure for the DSOA. It is anticipated
that recontamination monitoring will be conducted as part of the RCRA process. Any areas
exceeding the SQS, or other standards agreed to by the Trustees and Boeing, that are identified
under the RCRA monitoring program will trigger discussions on the possible causes and
appropriate responses. If an investigation indicates that recontamination above the SQS of the
habitat substrate is due to on-site migration of upland contaminants or migration of upland
contaminants to groundwater, then action by Boeing to address the recontamination may be
required by the Trustees. In that event, Boeing and the Trustees will discuss what action(s), if
any, will be taken.

6.0 DOCUMENTATION

6.1 DESIGN DOCUMENTATION

Prior to submitting applications for permits that will be required for construction of the
restoration projects, Boeing will submit a design package to the Trustees for approval. The
design package will include, at a minimum, the following:
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e Results of the environmental, geotechnical, geomorphological, and habitat
parameter identification and monitoring investigations described in Sections 3.1,
3.2, 3.3, and 3.4, respectively;

e detailed design drawings;
e description of construction sequencing;
e planting plans and plant schedule; and

e maintenance and monitoring plans as described in Sections 5.1 and 5.2,
respectively.

Coordination with the Trustees will be conducted if any changes to the project are required as
part of the permitting process.

6.2 CONSTRUCTION COMPLETION REPORT

Within 60 days of completion of the construction activities, a construction completion report
will be prepared that describes the as-built condition of the projects. This report will be
submitted with the Notice of Completion of Construction and will serve as the baseline for
monitoring that will be conducted as described in Section 5.2.

6.3 MONITORING AND MAINTENANCE REPORTS

After each monitoring event as described in Section 5.2, an ecologist will prepare a report for
submittal to the Trustees. The report will be submitted to the Trustees within 90 days of each
monitoring event. The following will be included in each report:

e (data tables;

e species lists;

e date of survey;

e anarrative description of methods and contingency measures taken;
e identification of planted and naturally recruited trees and shrubs;

e interpretation of results;

e color photos; and

e adescription of maintenance activities that were conducted.

Within 90 days of completion of the monitoring, a monitoring completion report will be
submitted to the Trustees with the Notice of Completion of Monitoring. Upon completion of
the 10-year monitoring period, Boeing will provide written Notice of Completion of Vegetation
and Habitat Development and Monitoring Obligations to Trustees in accordance with
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Sections VII (Project Development) and XXIII (Notices and Submissions) of the Consent
Decree.

7.0 SCHEDULE

Work that is described in Section 3.0 of this document will begin once the Consent Decree has
been entered, the Trustees provide written authorization under Section 3.0 for Boeing to
commence construction, and the construction phase of the DSOA has begun. Much of this
work is dependent upon approval of Work Plans by the EPA under the existing RCRA Order
for Plant 2, and therefore the schedule is ultimately dependent on these approvals.

Construction of the habitat projects is dependent on both EPA’s approval of work to be done
under the DSOA and receipt of permits from federal, state, and local agencies. The work is
also contingent on the authorized in-water construction work windows. The habitat project
construction will be completed within one year of the completion of the DSOA remedial action.
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TABLE 1
PLANTING DENSITIES FOR PLANT 2 HABITAT RESTORATION PROJECTS

Boeing Habitat Projects
Seattle/Tukwila, Washington

Habitat Type
Plant Community Emergent Marsh| Forested Buffer
Herbaceous Plants
4-inch pot or 10-inch plug O.C. (ft) 15 4
Plants/ft? 0.44 0.063
1-gallon pot O.C. (ft) 6 6
Plants/ft? 0.028 0.028
Shrubs
3-ft live stake O.C. (ft) — 3
Plants/ft2 — 0.11
1- to 2-gallon pot or O.C. (ft) — 6
36- to 48-inch-height bare root Plants/ft2 — 0.028
5-gallon pot O.C. (ft) — 9
Plants/ft? — 0.012
Trees
3-ft live stake O.C. (ft) — 3
Plants/ft2 —
1- to 2-gallon pot or O.C. (ft) — 6
36- to 48-inch-height bare root Plants/ft2 — 0.028
5-gallon pot O.C. (ft) — 9
Plants/ft? — 0.012
5- to 6-ft-height ball and burlap O.C. (ft) — 15
Plants/ft? — 0.0044
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TABLE 2A
PHYSICAL CRITERIA

SUCCESS CRITERIA FOR RESTORATION PROJECTS

Boeing Habitat Projects
Seattle/Tukwila, Washington

Intertidal
Area

Intertidal Stability/
Slope Erosion

Tidal
Circulation

Sediment/
Soil Structure

Sediment/
Soil Quality

Site
Salinity

Elevation/
Channel Morphology

Description:

The total restored area between an elevation
of +12 ft NOS MLLW and -2 ft MLLW will
be at least 90% of the target intertidal
elevation.

The as-designed contour elevations,
especially for intertidal plant introductions,
will be +/- 0.5 ft of the elevations specified
in the construction plan. 75% of the target
elevations will be maintained through
Year 5.

The tidal amplitude, as determined by both
timing and elevation of high and low tide
events, is equivalent inside and outside of
the project area.

Over time, sites may accumulate fine-
grained materials and organic matter. This
would be evidenced by a decrease in mean
grain size and in increase in organic carbon
in the surface sediments and site soils.

No evidence of contamination due to
sediment transport or on-site migration of
upland contaminants to groundwater or
aquatic area.

Salinity is suitable for emergent plant
propagation, colonization and growth.
Salinity affects seed germination and plant
establishment.

The as-designed low gradients necessary
for marsh development should be stable
over time both along the marsh channel
and perpendicular to the marsh channel
(Bldg 2-122), and perpendicular to the
waterway (Bldg 2-41).

Monitoring

Tasks:

Estimate the total intertidal acreage below
+12 ft MLLW of the project and provide
“as-built” plan drawings within 2 months
of completion.

Visually inspect after extreme episodic
flood events to determine erosional impacts.

Estimate changes in surface topography of
the project site, using transects derived from
the Biological Performance Criteria and
provide “as-built” plan drawings within

2 months of completion.

Visually inspect after extreme episodic
flood events to determine erosional impacts.

Periodic visual inspections of the project
area for impeded tidal flow, or potential fish
stranding.

Grain size distribution and organic carbon
determination by collecting core samples in
conjunction with benthic invertebrate
sampling in vegetated (>+10 ft MLLW) and
unvegetated (<+9 ft MLLW) areas.

Test for total nitrogen after Kjeldahl
digestion or directly with CNH analyzer
(if warranted).

Conduct visual monitoring to ensure
sediment and soil are staying in place, and
sample sediments and groundwater to ensure
that contaminants have not mobilized onto
the site.

Sample soil and intertidal sediment surface
and/or core using standard sampling
methods and accredited soils testing
laboratory. Note areas void of vegetation.

Determine surface water salinity at multiple
locations in the intertidal area to the nearest
ppt. Measure dissolved oxygen as
appropriate.

Estimate changes in gradient annually
(after runoff) and after episodic flood
events using permanent transects spaced
evenly along the marsh areas.

Bldg 2-122 site: Measure (longitudinal)
gradient of channel from Slip 4 entrance to
head of marsh; measure gradient of marsh
perpendicular to channel. Bldg 2-41 site:
Measure gradient perpendicular to
waterway.

Monitoring

Methods:

Geo-referenced aerial photography, GPS,
photo-points.

Geo-referenced aerial photography, GPS,
photo-points

Tidal gauges (if appropriate), data loggers.

Random sampling among predetermined
sampling grid using 10-12 meter transects,
4-6 cores. Hydrometer and sieve to
determine particle size. Replicate samples
taken under similar tidal regime.

Hand-held salinity probe or refractometer,
and data logger at multiple locations.
Collect 4-6 soil cores along predetermined
10-12 meter transects.

Geo-referenced aerial photography, GPS,
photo-points

Schedule:

Years: 1, 2,5, 7, and 10.

Years: 1, 2,5, 7, and 10.

Years: 1, 2, and 5.

Years: 0 and as needed if the marsh fails to
meet success criteria.

Conducted as part of the RCRA monitoring
program for the Duwamish Sediment Other
Avrea.

Years: 0 and as needed if the marsh fails to
meet success criteria.

Years: 1, 2,5, 7, and 10.

Contingency

Measures:

None - unless gross deviations occur that
exceed the criterion.

Excessive erosion will be stabilized by
non-structural approaches such as
vegetation, fiber mats, or other such “soft
engineered options.

'

Failures of tidal circulation or inundation as
prescribed for the site triggers discussion of
potential remedies.

If the intertidal sediments or upland soils do
not support the biological production
anticipated, amendments can be considered
to augment nutrient deficiencies.

If monitoring results indicate that
contaminants may be migrating to site,
additional sampling will be required to
determine if remedial actions are required.

If salinity is a limiting factor to plant growth
and propagation, more appropriate plantings
or species will be considered.

Gradient changes that limit the
establishment of marsh vegetation will
trigger discussion of potential remedies,
which may include both structural and
non-structural alternatives.
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TABLE 2B

BIOLOGICAL CRITERIA
SUCCESS CRITERIA FOR RESTORATION PROJECTS

Boeing Habitat Projects

Seattle/Tukwila, Washington

Page 1 of 2

Marsh Vegetation
Areal Coverage

Marsh Vegetation
Survival/Species
Composition

Marsh and Riparian
Vegetation
Herbivory Avoidance

Riparian Vegetation
Areal Coverage

Riparian Vegetation
Survival

Percent cover of vegetation
should be stable or increasing
within portions of the project
within elevations suitable to
marsh establishment.

Survival of planted species
should be at least 50% at
Year 3. The project should
not contain more than 5%
cover by area of non-native
or invasive plant species.

Confirm the success of
stopping physical herbivory
by Canada geese using
physical barriers of wire,
rope, rebar, posts, string, or
netting.

Percent cover of native
riparian vegetation should be
stable or increasing over
time, and cover not less than
90% of the upland vegetated
area of the project after 10
years. Invasive and non-
native plant coverage should
be less than 5%.

Evaluation of success will be

Riparian vegetation plantings
should maintain not less than
75% survival over the first

4 years following initial
planting.

S assessed at Years, 3, 5, and
= 10. The following success
5 criteria will be used.
é Year 3: Herbs >70%, shrubs
>30%, trees >25%, non-
native <2%.
Year 5: Herbs % may decline
as other layers mature, bare
ground <10%, shrubs >50%,
trees >40%, non-native <5%.
Year 10: Herbs may decline
as other layers mature, bare
ground <10%, shrubs >80%,
trees >70%, non-native <5%.
An as-planted survey will be | Permanent statistically-based | There are several exclusion Conduct an “as-planted” Conduct an “as-planted”
mapped following initial transects will be established device designs that have survey following initial survey following initial
planting(s). Areal extent of relative to the shoreline; the proven successful in studies plantings to serve as baseline | plantings to serve as baseline
vegetation will be measured number of transects will be conducted in the Duwamish of various cover classes using | using established color photo
from aerial photographs, if based on habitat area and River and Commencement established color photo points.
available. shape to adequately define Bay. Such a design will be points.
the entire project. The employed and monitored at
transects will encompass all newly planted NRDA
portions of the project area restoration project sites.
suitable for intertidal Installation of devices must
vegetation establishment. In take place before or
addition, data analysis will simultaneous with planting of
include an estimate of areal intertidal vegetation.
o extent of marsh vegetation Periodic, and initially
=< cover and any observations in | frequent, visual inspections
i changes over time. of herbivore exclusion
2 systems and immediate repair
s to reduce herbivory until the
= plant root systems have
§ established themselves.
Alternatively and Quantitative sampling for Devices must be maintained Establish vegetative transects | Establish vegetative transects
complementary, given the vascular plant species for 4 years post planting through riparian zone and through riparian zone and
anticipated size of vegetation | composition to record species | (initial planting or re- determine percent coverage determine percent survival
patches or bands, use GPS or | presence (for frequency of planting). Periodic for each of the herb, shrub, for each of the herb, shrub,
traditional survey techniques | occurrence data), visual cover | monitoring should confirm and tree components by and tree components by
to map the patch perimeter. estimates for all species. adequate site maintenance of | species. species.
Permanent photo points will Permanent sampling devices. Observations will be
be established and color locations (quadrats along logged for 5 years post
photographs to adequately transects) will be established | planting (or re-planting).
cover the site will be and marked for elevation.
collected each sampling Species composition of marsh
period. vegetation and the occurrence
of invasive species that
exceeds 1% will be reported.
.; | Aerial photography, GPS or Randomly distributed 0.25 X | Periodic visual inspections. Aerial photography, GPS or Line Transect, point line
B | traditional survey techniques. | 0.25 meter quadrats along traditional survey techniques. | intercept or quadrats to
g Daubenmire and established | length of transect. Daubenmire, line intercept, estimate plant survival along
S | photo points. Daubenmire and line point intercept-spherical a transect line.
> intercept. densiometer, and established
‘= photo points.
2
5
=

Schedule:

Years: 1, 2, 3,5, 7, and 10.

Years: 1, 2, 3,5, 7, and 10.

Years 1 through 5 post
planting (or re-planting).

Years: 1, 2, 3,5, 7, and 10.

Years: 1, 2, 3, and 4.
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BIOLOGICAL CRITERIA

TABLE 2B

SUCCESS CRITERIA FOR RESTORATION PROJECTS

Seattle/Tukwila, Washington

Boeing Habitat Projects

Page 2 of 2

Marsh Vegetation
Areal Coverage

Marsh Vegetation
Survival/Species
Composition

Marsh and Riparian
Vegetation
Herbivory Avoidance

Riparian Vegetation
Areal Coverage

Riparian Vegetation
Survival

Contingency Measures:

Evidence of plant failure or if
recruitment rates fail to meet
expectations will trigger
appropriate actions including
determining cause of failure
and making needed project
adjustments and/or re-
planting.

Any occurrence of an
individual invasive species
that exceeds the threshold of
1 percent by vegetated area,
or total non-native and
invasive species exceeding

5 percent by vegetated area,
will be controlled primarily
by physical means (pulling,
mowing, burning). Spartina
spp. that is found to colonize
any portion of the site
(irrespective of the areal
coverage) will be
immediately controlled.
Physical removal will occur
as soon as invasive plants are
identified and definitely prior
to seed set. Chemical
treatment (herbicides) will
only be considered if physical
removal fails.

Evidence of plant failure, or
if natural recruitment rates
fail to meet expectations, will
trigger consideration of
contingency measures.
Depending on the
hypothesized reason for
failure, responses could
include additional planting,
soil amendments, herbivore
exclusions, and/or focused
stewardship efforts.
Assumptions about
appropriate plant species,
elevation, salinity, and other
design factors will be
reexamined and the project
goals readjusted if new
information suggests this
path.

Immediately repair of any
damage to the herbivore
exclusion devices caused by
logs, trampling, or geese.

Excessive failure rates (25%
loss annually) for plant
survival addressed by
secondary planting if
appropriate, and if causal
factors of failure can be
determined and corrected.

Excessive failure rates (25%
loss annually) for plant
survival addressed by
secondary planting if
appropriate, and if causal
factors of failure can be
determined and corrected.
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TABLE 2C

ADDITIONAL MONITORING REQUIREMENTS
Boeing Habitat Projects
Seattle/Tukwila, Washington

Fish
Presence

Invertebrate Prey
Resources

Description:

Estuarine fish should access the project, with increasing utilization
and colonization by resident species. Juvenile salmonids should be
present.

Invertebrate prey taxa known to be important to juvenile salmonids
should be present.

Monitoring
Tasks

Monitor fish use of 2-122 project area.

Monitor benthic invertebrate community development.

Record fork length and source (hatchery or wild) for salmonids.
Record presence (species) of non-salmonid fishes.

At both sites, five replicate samples will be collected in each of three
elevation strata (i.e., high marsh [+10 to +12 ft MLLW], low marsh
[+5.5 to +9.5 ft MLLW], and mudflat [+2 to +5 ft MLLW]). In each
sample that is collected, invertebrates that are known to be important
salmonid prey items will be identified to the lowest practical
taxonomic level and enumerated.

Monitoring

Methods:

Fyke net. Nets set before high tide and monitored during subsequent
ebb. Sample for one day—three times (early, mid, late) during peak
of juvenile salmonid outmigration (March through June).

Benthic invertebrates sampled using 10-cm cores. Sample stations
located near fish sampling sites at high tide and concurrent with
juvenile salmon outmigration. Samples will be collected once each
year during the juvenile salmonid outmigration (May or June).

Schedule:

Years: 1, 2, 3,5, 7,and 10.

Years: 1, 2, 3,5, 7,and 10.

Contingency

Measures:

Failure of fish to use the areas could indicate that a basic restoration
goal is not being met, and will trigger discussions regarding possible
causes. The purpose of this monitoring activity is to provide data as
requested by the Trustees. There are no success criteria, contingency
measures or adaptive management activities associated with this
monitoring requirement.

Failure of the benthic community to develop could indicate that a
basic restoration goal is not being met, and will trigger discussions
regarding possible causes. The purpose of this monitoring activity is
to provide data as requested by the Trustees. There are no success
criteria, contingency measures or adaptive management activities
associated with this monitoring requirement.
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TABLE 3

NOXIOUS WEED LIST

Boeing Habitat Projects

Seattle/Tukwila, Washington

King King
State | County State | County
Common Name Scientific Name Listing!| Listing? Common Name Scientific Name Listing?| Listing?
absinth wormwood Artemisia absinthium C ND knapweed, spotted Centaurea biebersteinii B B
Austrian fieldcress Rorippa austriaca B B knapweed, Vochin Centaurea nigrescens A A
babysbreath Gypsophila paniculata C — knotweed, Bohemian Polygonum bohemicum B ND
||b|ackberry, evergreen Rubus laciniatus — WOC knotweed, giant Polygonum sachalinense B ND
||b|ackberry, Himalayan Rubus armeniacus — WOC knotweed, Himalayan Polygonum polystachyum B ND
||b|ackgrass Alopecurus myosuroides B B knotweed, Japanese Polygonum cuspidatum B ND
blueweed, viper's bugloss Echium vulgare B B kochia Kochia scoparia B B
Brazilian elodea Egeria densa B B kudzu Pueraria montana var. lobata A A
buffalobur Solanum rostratum A A lawnweed Soliva sessilis A A
||bug|oss, annual Anchusa arvensis B B lepyrodiclis Lepyrodiclis holosteoides B B
||bug|oss, common Anchusa officinalis B B longspine sandbur Cenchrus longispinus B B
butterfly bush Buddleia davidii C ND loosestrife, garden Lysimachia vulgaris B B
camelthorn Alhagi maurorum B B loosestrife, purple Lythrum salicaria B B
clary sage Salvia sclarea A A loosestrife, wand Lythrum virgatum B —
cockle, white Silene latifolia ssp. alba C — mayweed, scentless Matricaria perforata C —
common catsear Hypochaeris radicata B — meadow clary Salvia pratensis A A
common crupina Crupina vulgaris A A Mediterranean sage Salvia aethiopis A A
common fennel Foeniculum vulgare B ND milk thistle Silybum marianum A A
common groundsel Senecio vulgaris C ND nightshade, bittersweet Solanum dulcamara — WOC
common reed Phragmites australis C C nightshade, silverleaf Solanum elaeagnifolium A A
common St. Johnswort Hypericum perforatum C ND old man's beard Clematis vitalba C ND
common tansy Tanacetum vulgare C ND oxeye daisy Leucanthemum vulgare B ND
cordgrass, common Spartina anglica B B parrotfeather Myriophyllum aquaticum B B
cordgrass, dense flower Spartina densiflora A A perennial pepperweed Lepidium latifolium B B
cordgrass, salt meadow Spartina patens A A perennial sowthistle Sonchus arvensis B B
cordgrass, smooth Spartina alterniflora B B poison-hemlock Conium maculatum C ND
cress, hoary Cardaria draba C — policeman's helmet Impatiens glandulifera B B
curly-leaf pondweed Potamogeton crispus C ND primrose, water Ludwigia hexapetala B B
dodder, smoothseed alfalfa |Cuscata approximata C — primrose-willow, floating Ludwigia peploides A A
dyers woad Isatis tinctoria A A puncturevine Tribulus terrestris B —
English holly llex aquifolium — WOC reed canarygrass Phalaris arundinacea C ND
English laurel Prunus laurocerasus — WOC reed sweetgrass Glyceria maxima A A
Eurasian watermilfoil Myriophyllum spicatum B ND rush skeletonweed Chondrilla juncea B B
fanwort Cabomba caroliniana B B Russian knapweed Acroptilon repens B B
field bindweed Convolvulus arvensis C ND rye, cereal Secale cereale C —
fragrant water lily Nymphaea odorata C ND saltcedar Tamarix ramosissima B B
garlic mustard Alliaria petiolata A A Scotch broom Cytisus scoparius B ND
giant hogweed Heracleum mantegazzianum A A Spanish broom Spartium junceum A A
goatgrass, jointed Aegilops cylindrica C — spikeweed Hemizonia pungens C —
goatsrue Galega officinalis A A spurge flax Thymelaea passerina A A
gorse Ulex europaeus B B spurge laurel Daphne laureola B ND
grass-leaved arrowhead Sagittaria graminea B B spurge, eggleaf Euphorbia oblongata A A
hairy willowherb Epilobium hirsutum C C spurge, leafy Euphorbia esula B B
||hawkweed, mouseear Hieracium pilosella B B spurge, myrtle Euphorbia myrsinites B ND
||hawkweed, orange Hieracium aurantiacum B B starthistle, purple Centaurea calcitrapa A A
||hawkweed, oxtongue Picris hieracioides B B starthistle, yellow Centaurea solstitialis B B
||hawkweed, polar Hieracium atratum B B sulfur cinquefoil Potentilla recta B B
||hawkweed, queen-devil Hieracium glomeratum B B swainsonpea Sphaerophysa salsula B B
||hawkweed, smooth Hieracium laevigatum B B Syrian bean-caper Zygophyllum faba A A
||hawkweed, yellow Hieracium caespitosum B B tansy ragwort Senecio jacobaea B B
hawkweed, yellow devil Hieracium floribundum A A Texas blueweed Helianthus ciliaris A A
Hedge Bindweed Calystegia sepium — WOC thistle, bull Cirsium vulgare C ND
hedgeparsley Torilis arvensis B B thistle, Canada Cirsium arvense C ND
||henbane, black Hyocyamus niger C — thistle, Italian Carduus pycnocephalus A A
||herb Robert Geranium robertianum B ND thistle, musk Carduus nutans B B
||hoary alyssum Berteroa incana B B thistle, plumeless Carduus acanthoides B B
||houndstongue Cynoglossum officinale B — thistle, Scotch Onopordum acanthium B B
||hydri||a Hydrilla verticillata A A thistle, slenderflower Carduus tenuiflorus A A
||indigobush Amorpha fruticosa B — toadflax, Dalmatian Linaria dalmatica ssp. dalmatica B B
||ivy, Atlantic Hedera hibernica C ND toadflax, yellow Linaria vulgaris C ND
||ivy, English Hedera helix Baltica C ND velvetleaf Abutilon theophrasti A A
||ivy, English Hedera helix Pittsburgh C ND white bryony Bryonia alba B B
||ivy, English Hedera helix Star C ND whitetop, hairy Cardaria pubescens C —
Fohnsongrass Sorghum halepense A A wild carrot Daucus carota B ND
knapweed, bighead Centaurea macrocephala A A wild chervil Anthriscus sylvestris B B
||knapweed, black Centaurea nigra B B wild four o'clock Mirabilis nyctaginea A —
||knapweed, brown Centaurea jacea B B yellow archangel Lamiastrum galeobdolon — ND
||knapweed, diffuse Centaurea diffusa B B yellow flag iris Iris pseudacorus C ND
knapweed, meadow Centaurea jacea X nigra B B yellow floating heart Nymphoides peltata B B
yellow nutsedge Cyperus esculentus B B

1. WSNWCB, 2008.
2. King County, 2007.

A = Class A Noxious Weed
B = Class B Noxious Weed

C = Class Noxious Weed
ND = Non-Designated Noxious Weed

WOC = Weed of Concern
— = Not on list
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Return Address

National Oceanic and Atmospheric Administration
7600 Sand Point Way NE

Seattle, WA 98115

Attention:

Document Title(s) (or transactions contained therein):
1. Declaration of Conservation Easement

Reference Number(s) of Documents assigned or released:
(on page __N/A of documents(s))

Grantor(s) (Last name first, then first name and initials):
1. The Boeing Company

Grantee(s) (Last name first, then first name and initials):

1. United States Department of Commerce acting through the National Oceanic and Atmospheric
Administration

Legal description (abbreviated: i.e. lot, block, plat or section, township, range)

Portion of NW 1/4 of Sec. 33, T. 24N, R. 4E, W.M. AND Portion of SE 1/4 of Sec. 29, T. 24 N, R. 4E,
W.M.

Full legal is on page __ of document.

Assessor's Property Tax Parcel/Account Number

99999-2033/LEGAL17635358.1
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Declaration of Conservation Easement

This Declaration of Conservation Easement ("Declaration™) is made this __ day of
, 20__ by The Boeing Company (“Grantor”) for the benefit of the United

States Department of Commerce, acting through the National Oceanic and Atmospheric
Administration ("NOAA"), for itself and on behalf of the Trustees named in the Consent

Decree described below ("Trustees").

Recitals

A. This Declaration is made pursuant to and in accordance with the Consent
Decree by and among Grantor as Defendant and NOAA, the United States Department of the
Interior, the Washington State Department of Ecology, the Muckleshoot Indian Tribe and the
Suguamish Tribe, Civil No. : , 20__ (the “Consent Decree”).

B. Grantor is the fee owner of certain real property (the "Boeing Easement
Areas") located in the County of King, State of Washington that are the subject of the
Boeing Habitat Project Scope of Work ("Scope of Work™) attached to the Consent Decree as
Appendix A. The Boeing Easement Areas are legally described in Exhibit A attached to and
made a part of this Declaration by this reference as "Easement Area #1 (Legal Description)”,
"Easement Area # 2 (Legal Description)" and "Easement Area #3 (Legal Description)"”. The
Boeing Easement Areas are also depicted on Exhibit A for reference purposes only. Pursuant
to the Consent Decree, Grantor will implement a habitat restoration project (the "Habitat
Project™) on the Boeing Easement Areas to restore and/or create off-channel and riparian
habitats in the Lower Duwamish Waterway.

C. Grantor desires to make this declaration of conservation easement in

accordance with the terms of the Consent Decree.

99999-2033/LEGAL17635358.1 - 1 -
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Declaration

NOW THEREFORE, Grantor declares that the Boeing Easement Areas shall be held,
conveyed, hypothecated, encumbered, leased, used, occupied and improved subject to the
following covenants, conditions and restrictions, all of which are declared and agreed to be
equitable servitudes in furtherance of a plan for the improvement and use of the Boeing
Easement Areas, and are established and agreed upon for the purpose of enhancing and
protecting the values of the Boeing Easement Areas for the purposes set forth in the Consent
Decree. All such covenants, conditions and restrictions shall run with the Boeing Easement
Areas and each part of them, and shall be binding upon, and shall be for the benefit of,
Grantor, NOAA and each owner of fee title to all or any portion of the Boeing Easement
Avreas and their successors in ownership of fee title.

Section 1. The Boeing Easement Areas shall be used only for the Habitat Project and
for such traditional industrial uses (including, but are not limited to, navigation for
commercial purposes), stormwater facilities, and utility installations as are consistent with
the Habitat Project, and shall not be used for any purpose or activity that interferes with the
Habitat Project.

Section 2. Authorized representatives of Ecology, NOAA and the other Trustees
shall have the right to enter the Boeing Easement Areas at the times and under the

circumstances described in the Consent Decree.

Section 3. This Declaration may not be modified or amended except by a writing
signed by Grantor and NOAA.

99999-2033/LEGAL17635358.1 - 2 -
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Section 4. Every person who now or hereafter owns or acquires any right, title or
interest in or to any portion of the Boeing Easement Areas is and shall be conclusively
deemed to have consented and agreed to every covenant, condition, restriction and provision

contained in this Declaration.

Section 5. This Declaration may be enforced by NOAA or by any other Trustee

which is acting on behalf of all of the Trustees.

Section 6. This Declaration shall be governed by the laws of the State of

Washington.

Section 7. This Agreement may be executed in a number of identical
counterparts. Each of the counterparts will be deemed an original for all purposes and all
counterparts will collectively constitute one Agreement.

Section 8. The sole remedy for breach of this Declaration shall be specific
performance, and damages shall not be recoverable against Boeing or any successor in
ownership of the Boeing Easement Area; provided, however, that nothing in this Declaration
shall limit the remedies that are available to NOAA and the Trustees under the Consent

Decree.
Section 10.  If any covenant, condition, provision, term or agreement of this

Declaration is to any extent held invalid or unenforceable, the remaining portion thereof and

all othe

99999-2033/LEGAL17635358.1 - 3 -
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THE BOEING COMPANY

By:
Its:

Dated:

UNITED STATES DEPARTMENT OF COMMERCE ACTING THROUGH THE
NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION

By:
Its:

Dated:

99999-2033/LEGAL17635358.1 - 4 -
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STATE OF WASHINGTON )
) ss.
COUNTY OF )

On this day of , 20__, before me, the undersigned, a Notary Public in and
for the State of Washington, duly commissioned and sworn, personally appeared

, to me known to be the person who signed
as of The Boeing Company, the corporation that executed the
within and foregoing instrument, and acknowledged said instrument to be the free and voluntary act
and deed of said corporation for the uses and purposes therein mentioned, and on oath stated that
was duly elected, qualified and acting as said officer of the
corporation, that was authorized to execute said instrument and that the
seal affixed, if any, is the corporate seal of said corporation.

IN WITNESS WHEREOF | have hereunto set my hand and official seal the day and year first above
written.

(Signature of Notary)

(Print or stamp name of Notary)
NOTARY PUBLIC in and for the State of
, residing at

My commission expires

99999-2033/LEGAL17635358.1 - 5 -
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STATE OF WASHINGTON )
) ss.
COUNTY OF )

On this day of , 20__, before me, the undersigned, a Notary Public in and
for the State of Washington, duly commissioned and sworn, personally appeared

, to me known to be the person who signed
as of the National Oceanic and Atmospheric Administration,
the United States Department of the Interior, the agency that executed the within and foregoing
instrument, and acknowledged said instrument to be the free and voluntary act and deed of said
agency for the uses and purposes therein mentioned, and on oath stated that

was authorized to execute said instrument on behalf of said agency.

IN WITNESS WHEREOF | have hereunto set my hand and official seal the day and year first above
written.

(Signature of Notary)

(Print or stamp name of Notary)
NOTARY PUBLIC in and for the State of
, residing at

My commission expires

99999-2033/LEGAL17635358.1 - 6 -



EXHIBIT A
Paggedef 41

Filed 05/04/2010

Document 2-4

10-cv-00758

Case 2

‘1S3IM €2-2T-68 HLYON 3DNIHL ‘AYVANNOSE ONI0E dIVS 40 INIT HLNOS IHL OL
1334 66°€T 40 IDNVLSIA V 1SV 00-TT-SE HLNOS IINIHL ‘1334 €8°ET ‘1SV3 9-8S
-0€ HLNOS ‘1334 S9°CT ‘1SV3 vi-82-¥T HLNOS ‘1334 60°€T ‘LSV3 LO-¥S-8Z HLNOS
‘1334 §9°T¥ ‘1SV3 80-6T-2Z HLNOS ‘1334 0Z°0T ‘LSV3 Sy-8Z-¥S HLNOS ‘1334 61°CT
‘1SV3 vE€-vS-LZ HLNOS ‘1334 0S°LE ‘LSV3 TS-TH-LS HLNOS ‘1334 vEYT LSV 85-6€
-1S HLNOS ‘1334 ¥9'TT ‘LSV3 00-Z€-£9 HLNOS ‘1334 ZE'VE LSV 6S-E€T-ZE€ HLNOS
‘1334 9Z°0v ‘1SV3 ¥S-95-£9 HLINOS ‘SIDINVLSIA ANV SISHNOD ONIMOTIOH IHL
‘ALY3d0¥d aIVS NIHLIM SNINNILNOD IONIHL ‘1334 ¥E€°€ 40 IINVISIA V ‘1SV3
€T-80-LF HLHON 3IN3HL ‘1334 6T°0€Z 40 HLONI1 DYV NV ‘ZS-T-90 40 J1ONV
VYLINID V HONOYHL ‘AYVANNOE 1SIM ANV ‘IAYND AIVS ONOTV IONIHL ‘1334
Z1°696T 40 IONVISIA V ‘ 1SIM S0-05-€S HLNOS S¥V3E HILNID JHL IINIHM
1431 3HL OL IA¥ND V NO INIOd V ONI38 NOILIISYILNI AIVS ‘AVMYILYM
VIDYINWOI HSINVMNA 3FHL 40 INIT AVM 40 LHOIY AT43LSVIHLIHON 3HL
HLIM ‘AYVANNOS T LNV1d ONIJ04 AIVS 30 INIT HINOS JHL 40 NOILLIISYILNI
3HL ONI3E ¥INYOD AIVS ‘NOLONIHSYM ‘ALNNOD SNIX 40 SAYOIIH ‘68T
39Vd ‘SAIAYNS 4O TET INNTOA NI dIAY0I3IY SV ‘AIAYUNS AHVANNOE Z INV1d
ONI309 GIAN3NY JHL 40 HINYOD AHVANNOYG LSIMHLNOS JHL LV ONINNIO3g

!SMOTI04 SV a3814353a ‘NOLONIHSYM
‘AINNOD SNIX NI ‘VIIMINL 40 ALID “IW'M ‘ISV3 #0 3IONVH ‘HLYON
¥Z dIHSNMOL ‘€€ NOILI3S 40 YILYVND LSIMHLIYON IHL 40 NOILHOd LVHL

- o s
*§S31 YO JYOW ‘SIYIV 8ES'T + YO ‘1334 FHVYNDS TT0°L9 ONINIVINOD

‘ONINNI938 40 INIOd 3INYL 3IHL OL 1334 ZZ'TT 40 HLION3I1 DUV NV ‘9€-6T
-00 30 319NV TVHINID V HONOYHL IAYND dIVS ONOTV IINIHL ‘1334 ZT°696'T
40 IONVISIA V ‘1SIM +Z-80-Zv HLNOS SHVIE ¥ILIN3ID IHL IONIHM LHON
3HL O1 IA¥NI V 40 JYNLVYAYND 40 LNIOd IHL Ol 1334 £¥°SSOT 40 IDNVISIA
V ‘AYVANNOY 1SIM dIVS DNOTV ‘ISV3 9€-TS-Lv HLNOS IONIHL ‘AHVANNOSY
1SIM QIVS HLIM NOILDISYILINI FJHL OL 1334 208 40 IDNVISIA V ‘I1SIM
Tv-£0-€T HLNOS IONIHL ‘1334 T6'TZ 40 IONVISIA V ‘ISIM v¥-vI-Tv HLNOS
3ON3HL ‘1334 LT'STO'T 40 IINVISIA V ‘ISIM 60-€S-L¥ HLHON IIONIHL ‘1334
68'86 40 IINVLISIA V ‘AL¥IJOYd AIVS NIHLIM ‘1SIM SO-¥T-L0 HLYON IDNIHL

‘DNINNI938 40 INIOd
3NYL 3HL OL 1334 0£°06€ 40 HLONIT DUV NV ‘S0-ZZ-TT 40 I19NV TVHLINID
V HONOYHL ‘AHVANNOSY 1SIM ANV ‘IAYND dIVS ONOTV IDNIHL ‘1334 2T°696'T
40 IONVISIA V ‘LSIM S0-0S-€S HLNOS SHVIF YILNID IHL IINIHM 1431 IHL
OL 3AYND ¥V NO INIOd V SNI3g NOILIISHILNI AIVS ‘AVMYILVM TVIDHININOD
HSIWVMNA 3HL 40 INIT AVM 40 LHOIY AT43LSVIHLYON JHL HLIM ‘A¥VANNOg
C INV1d SNI308 3HL 40 3INIT HLNOS 3HL 40 NOILI3SY3LNI IHL SNIIg
HYINYO0D AIVS "NOLONIHSYM ‘ALNNOI ONIM 40 SAYOI3IY ‘68T I9Vd ‘SAINYNS
40 TET JINNTIOA NI @IAYODIY¥ SV ‘AIAYNS AYVANNOS T INVId SNIFog
QIAN3IAY JFHL 40 ¥INYOD AYVANNOE LSIMHLINOS IFHL LV ONIDNINWWNOD

‘SMOTIO4 SV a3914353a ‘NOLONIHSVM
‘AINNOD OSNIX NI ‘VIIMINL 40 ALD “IW'M ‘I1SV3 ¥0 3IONVY ‘HLYON
¥Z dIHSNMOL ‘€€ NOILD3S 40 ¥ILYVND 1SIMHLYON 3HL 40 NOILYOd LVHL

y




EXHIBIT A

N
N
+—
c
Q
S
[S]
@)
(|

*$S37 4O JYO ‘SIYIV 000°T ¥ YO ‘1334 IYVNDS Z65EY ONINIVINOD

‘ONINNIO3g 40

ANIOd 3NYL JHL OL 1334 0T'9¥ 40 IONVISIA V ‘1SIM 6S-€€-TS HLNOS IONIHL
34 ZL'St ‘1SIM T0-0Z-TS HLNOS ‘1334 95°2S ‘1SIM Pb-6T-8F HLYON ‘1334
SS'CT ‘1SV3 ZT-0v-20 HLYON ‘1334 66°E€T ‘LSIM 0€-LI-Z¥ HLYON ‘1334 TO'VT
‘1SIM 6S-vZ-vL HLYON ‘1334 0Z'vZ ‘1SIM 8S-L1-08 HLHON ‘1334 TE'8E ‘1SIM
2T-YT-€9 HLYON ‘1334 £S°8T ‘LSIM 10-8Z-LE HLYON ‘1334 €895 ‘LSIM 9T-Vi-€T
HLYON ‘1334 €£°€S ‘LSIM 80-LT-E HLYON ‘1334 6¥°¥S ‘LSIM 9T-0T-SE HLYON
‘1334 Lv'v8T ‘1SIM LE-¥T-6v HLYON ‘1334 9€°'S ‘ISV3 SO-VE-0Z HLYON ‘1334
09'vY ‘1SIM €2-TS-S¥ HLYON ‘1334 SS'SE ‘LSIM LO0-€S-ST HLYON ‘1334 62°6S
‘1SIM SE-E€-80 HLYON ‘SIDONVLISIA ANV SISHNOD ONIMOTIOL FHL ‘AL¥IdOY¥d
dIvS NIHLIM OSNINNILNOD 3ION3IHL ‘vZ'8€9 40 3IINVISIA V ‘AdvANNOd
1SIM AIVS SNOTV ‘ISV3 9€-TS-L¢ HLNOS IONIHL ‘ONINNI93IE 40 INIOd
INYL 3HL Ol 1334 S9°TOT 40 IDNVISIA V ‘ISV3I 9€-1S-L¥ HLNOS ‘AYVANNOS
1SIM ANV AVM 30 LHOIY AIVS SNOTV IINIHL ‘AVMYILYM TVIDHIWNINOD
HSIWVMNG 3HL 40 INITAVM 40 LHOIY ATHILSVIHLYON FHL HLIM ‘A¥VANNOY
€ INV1d SNI309 3HL 40 3INIT HIYON 3HL 40 NOILD3SHILINI IHL ONIIg
HINYOI QIVS "NOLONIHSVM ‘ALNNOD ONIX 40 SAY0J3Y ‘68T I9Vd ‘SAIAUNS
40 TET JANTOA NI Q3AHOII¥ SV ‘AIAYNS AYVANNOE Z INVId SNIFOg
Q3ANINYV JHL 40 ¥YINYOD AHVANNOSL LSIMHLIHYON 3IHL LV SNIDONIWWOI

!SMOTIO4 SV a3914253d ‘NOLONIHSYM
‘AINNOD SN NI ‘J1LLV3S 40 ALD “WW'M ‘ISVi 0 3I9NVY ‘HLHYON
¥Z dIHSNMOL ‘6Z NOILI3S 40 ¥3LYVND ISVIHLNOS IHL 40 NOILHOd LVHL

00}

™

1994 Ul 9|eoS ajewixoiddy




Case 2:10-cv-00758 Document 2-4  Filed 05/04/2010 Page 11 of 11

Preservation of Project Site property owned by the Port of Seattle

In order to ensure permanent preservation of the Project Site property for
purposes of the Project, Boeing will take all necessary actions to ensure that the
Port of Seattle grants a conservation easement to one or more of the Trustees for
those portions of the Project Site property that are owned by the Port of Seattle.
The conservation easement to be granted by the Port of Seattle shall be equivalent
to the conservation easement granted by Boeing as set forth in this Appendix B.
Boeing shall ensure that the Trustees review and approve the conservation
easement to be granted by the Port of Seattle prior to the grant of such conservation
easement.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

UNITED STATES OF AMERICA, ON No. CV-10-758 RSM
BEHALF OF THE NATIONAL OCEANIC

AND ATMOSPHERIC

ADMINISTRATION AND THE UNITED

STATES DEPARTMENT OF THE CONSENT DECREE
INTERIOR; THE STATE OF

WASHINGTON THROUGH THE

WASHINGTON DEPARTMENT OF

ECOLOGY; MUCKLESHOOT INDIAN

TRIBE; SUQUAMISH TRIBE,

Plaintiffs,
V.
THE BOEING COMPANY,
Defendant.
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I. INTRODUCTION

The United States of America (“United States™), on behalf of the United
States Department of Commerce, acting through the National Oceanic and
Atmospheric Administration (“NOAA”), and the United States Department of
the Interior; the State of Washington (the “State™) through the Washington State
Department of Ecology; the Suguamish Tribe; and the Muckleshoot Indian Tribe
(collectively, “Plaintiffs™), have filed a complaint in this case against defendant
The Boeing Company (“Defendant” or “Boeing”) pursuant to Section 107 of the
Comprehensive Environmental Response, Compensation and Liability Act of
1980, as amended (“CERCLA”), 42 U S .C § 9607; the Model Toxics Control
Act (“MTCA?”), chapter 70.105D RCW, Section 311 of the Clean Water Act
(“CWA”), 33 U.S.C. 8 1321; and Section 1002(b)(2)(A) of the Oil Pollution Act
of 1990 (“OPA”), 33 U.S.C. § 2702(b)(2)(A) for Covered Natural Resource
Damages (as defined below). This Consent Decree (the “Decree”) addresses the
claims asserted in the Complaint against the Defendant.

I1. RECITALS

A.  The United States Department of Commerce, acting through
NOAA,; the United States Department of the Interior; the Washington
Department of Ecology on behalf of the State of Washington; the Suquamish
Tribe, and the Muckleshoot Indian Tribe (collectively, “the Trustees” and,
individually, a “Trustee”), under the authority of Section 107(f) of CERCLA, 42
U.S.C. 8§ 9607(f), Section 1006(b) of OPA, 33 U.S.C. § 2706(b), 40 C.F.R. Part
300, subpart G, and RCW 70.105D.040(2), serve as trustees for natural resources
for the assessment and recovery of damages for injury to, destruction of, or loss
of natural resources under their trusteeship.

B. Investigations conducted by the Trustees and others have detected
hazardous substances in the sediments, soils and groundwater of the Lower

U. S. DEPARTMENT OF JUSTICE

7600 Sand Point Way, NE
Seattle, WA 98115-0070

CONSENT DECREE -1- (206) 526-6607
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Duwamish Waterway, including but not limited to arsenic, antimony, cadmium,
chromium, copper, mercury, nickel, lead, zinc, bis(2 ethylhexyl) phthalate,
hexachlorobenzene, hexachorobutadiene, polychlorinated biphenyls (PCBs), and
polycyclic aromatic hydrocarbons (PAHs). Overall, the Trustees have
documented the presence of over 30 hazardous substances in the marine
sediments of the Lower Duwamish Waterway.

C.  The Trustees began assessing damages to natural resources in the
Lower Duwamish Waterway in 1990 by finding that hazardous substances had
been released into the Lower Duwamish Waterway; that natural resources had
likely been injured by the releases; that data sufficient to pursue a natural
resource damage assessment were available or could likely be obtained at a
reasonable cost; and that, without further action, future response activities would
not adequately remedy the resource injuries. See, e.g., NOAA, Lower Duwamish
Waterway Sediment Characterization Study Report (Dec. 10, 1998). Based on
these findings, the Plaintiffs concluded that no further natural resource damage
assessment is required to effectuate the purposes of this Consent Decree, with
respect to Defendant.

D.  Plaintiffs have filed a complaint (the “Complaint) pursuant to
Section 107 of CERCLA, 42 U.S.C. § 9607; MTCA, chapter 70.105D RCW,
CWA, 33 U.S.C. § 1251 et seq.; and OPA, 33 U.S.C. § 2701 et seq., seeking
recovery from Defendant of damages for injury to, destruction of, and loss of
natural resources resulting from releases of hazardous substances into the Lower
Duwamish Waterway, including the costs of assessing the damages.

E. Plaintiffs allege in the Complaint that Defendant owns or in the past
owned and/or operated real property or facilities on, adjacent to, or near the
Lower Duwamish Waterway. Plaintiffs further allege that from each of such
sites identified below by tax parcel number, storm water, surface water runoff,

U. S. DEPARTMENT OF JUSTICE

7600 Sand Point Way, NE
Seattle, WA 98115-0070

CONSENT DECREE -2- (206) 526-6607
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wastewater, other process discharges, and/or groundwater have flowed to the
Lower Duwamish Waterway. Plaintiffs also allege that investigations have
detected hazardous substances in soils, groundwater or sediments on or in those
properties or facilities. Some of these hazardous substances are found in the
sediments of the Lower Duwamish Waterway.

F. Plaintiffs further allege that hazardous substances have been or are
being released to the Lower Duwamish Waterway from properties or facilities
owned and/or operated by Defendant through direct discharge, surface water
runoff, groundwater and/or seeps, and that those hazardous substances have
caused injury to, destruction of and loss of natural resources in the Lower
Duwamish Waterway under Plaintiffs’ trusteeship, including fish, shellfish,
invertebrates, birds, marine sediments, and resources of cultural significance.
Plaintiffs further allege that each of them and the public have suffered the loss of
natural resource services (including ecological services as well as direct and
passive human use losses) as a consequence of those injuries.

G.  Plaintiffs allege that the Defendant is (a) the owner and/or operator
of one or more facilities; (b) a person who at the time of disposal or release of
any hazardous substance owned or operated any facility at which such hazardous
substances were disposed of; (c) a person who by contract, agreement, or
otherwise arranged for disposal or treatment, or arranged with a transporter for
transport for disposal or treatment, of hazardous substances owned or possessed
by such person, by any other party or entity, or otherwise generated any
hazardous substance disposed of or treated at any facility or incineration vessel
owned or operated by another party or entity and containing such hazardous
substances; and/or (d) a person who accepts or accepted any hazardous
substances for transport to disposal or treatment facilities, incineration vessels or
sites selected by such person from which there is a release or a threatened release

U. S. DEPARTMENT OF JUSTICE

7600 Sand Point Way, NE
Seattle, WA 98115-0070
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of a hazardous substance that causes the incurrence of response costs within the
meaning of 42 U.S.C. § 9607 and RCW 70.105D.040.

H.  Defendant denies all or portions of the allegations of the Complaint,
and all or portions of the allegations contained in Paragraphs E, F, and G, of this
Section.

l. Although the Trustees have initiated but not yet completed a natural
resource damage assessment for the Lower Duwamish Waterway, the Trustees
have developed and analyzed information sufficient to support a settlement that
is fair, reasonable and in the public interest.

J. In settlement of this action, Defendant has agreed, in lieu of and as
equivalent to monetary damages, to implement the habitat restoration project
described in Appendix A (“Boeing Habitat Project” or the “Project”). Defendant
has also agreed to provide funds to support project implementation costs
expended by the Trustees, to fund the permanent stewardship of the Project Site,
and to reimburse natural resource damage assessment costs incurred by the
Trustees.

K.  The Project described in Appendix A is to be developed in three
phases. The first phase is the design and initial construction of the project. The
second phase is a ten year period following completion of project construction
during which Defendant is responsible for developing and monitoring vegetation
and habitat at the project site. During this ten-year period, the Defendant may be
required to take a number of active steps to achieve the vegetation and habitat
success criteria for the Project that are presented in Appendix A. The third phase
Is an additional twenty-year period during which Defendant is responsible for
maintaining the vegetation and habitat developed during the second phase.

During and after all three phases of the Project, Defendant will take the measures

U. S. DEPARTMENT OF JUSTICE
7600 Sand Point Way, NE
Seattle, WA 98115-0070

CONSENT DECREE -4- (206) 526-6607
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needed to ensure that the Project Site remains available for, and dedicated to the
use of, the Project.

L.  The Trustees have determined that the timely actions and payment
of certain costs to be undertaken by Defendant under this Consent Decree are
appropriate and necessary to protect and restore the natural resources allegedly
injured as a result of alleged actions or omissions of Defendant that are
addressed herein, and that such timely actions and expenditures are adequate to
redress Defendant’s responsibility for the Covered Natural Resource Damages
that are the subject of this proceeding.

M.  Defendant does not admit any liability to Plaintiffs arising out of the
transactions or occurrences alleged in the Complaint and the matters alleged in
this Consent Decree.

N.  Plaintiffs and Defendant (collectively, the “Parties” and,
individually, a “Party’) agree that this Decree addresses the resolution of
Plaintiffs’ claims for Covered Natural Resource Damages as defined below, and
that neither Plaintiffs nor Defendant will use this settlement (including the terms
of this Decree and the basis for the compromise contained in other documents
filed in this action in support of this Decree) in any other forum, whether in
litigation, administrative proceedings, formal or informal negotiations, or
otherwise, to resolve, attempt to resolve, or in any way influence the resolution
of, other claims between Plaintiffs and Defendant in the Lower Duwamish
Waterway (as defined below); provided, however, that this provision does not
limit Plaintiffs or Defendant from using otherwise-available factual information
referenced in documents filed in support of this Decree. The restriction in the
preceding sentence applies to, but is not limited to, claims that the United States
(on behalf of the United States Environmental Protection Agency) and the State
may have against Defendant under CERCLA, the Solid Waste Disposal Act (as

U. S. DEPARTMENT OF JUSTICE

7600 Sand Point Way, NE
Seattle, WA 98115-0070
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amended by the Resource Conservation and Recovery Act), 42 U.S.C. 88 6901 et
seq., or MTCA in the Lower Duwamish Waterway (as defined below).

O. Plaintiffs and Defendant agree that if Defendant wishes to raise any
concerns with EPA regarding the effect of DSOA Work (as defined below) on the
Project to be constructed by Defendant pursuant to this Consent Decree,
Defendant will raise those concerns solely with the EPA Region that issued the
DSOA Order (as defined below); provided, however, that this provision does not
authorize any disputes under this Decree to be resolved under the dispute
resolution provisions of the DSOA Order.

P. Plaintiffs and Defendant agree, and this Court by entering this
Decree finds, that this Decree has been negotiated by the Parties in good faith;
that settlement of this matter will avoid prolonged and complicated litigation
between the Parties; and that this Decree is fair, reasonable, and in the public
interest.

NOW, THEREFORE, it is hereby Ordered, Adjudged and Decreed:
1. JURISDICTION AND VENUE

1. This Court has jurisdiction over the subject matter of this action
pursuant to 28 U.S.C. 88 1331, 1345 and 1367, 42 U.S.C. § 9613(b), and 33
U.S.C. 8§ 2717(b). The Court has personal jurisdiction over the Parties. Solely for
the purposes of this Decree and the underlying Complaint, the Parties waive all
objections and defenses that they may have to jurisdiction of the Court or to
venue in this District. The Parties may not challenge the terms of this Decree or
this Court’s jurisdiction to enter and enforce this Decree.

IV. PARTIES BOUND

2. This Decree is binding upon the United States, the State, the
Suquamish Tribe, the Muckleshoot Indian Tribe, and the Defendant and its heirs,
successors and assigns. Any change in ownership or corporate or other legal

U. S. DEPARTMENT OF JUSTICE

7600 Sand Point Way, NE
Seattle, WA 98115-0070
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status, including but not limited to any transfer of assets or real or personal
property, will in no way alter the status or responsibilities of the Defendant under
this Decree.

3. Defendant shall provide a copy of this Consent Decree to each
contractor hired by Defendant to perform any of the work required by this
Consent Decree, and to each person representing Defendant with respect to any
such work, and shall condition all future contracts entered into by Defendant
hereunder upon performance of the work in conformity with the terms of this
Consent Decree. Defendant or its contractors shall provide written notice of the
Consent Decree to all subcontractors hired by Defendant’s contractors to perform
any portion of the work. Defendant shall nonetheless be responsible for ensuring
that all work performed by its contractors and subcontractors is performed in
accordance with this Consent Decree.

V. DEFINITIONS

4, Unless otherwise expressly provided, terms used in this Decree that
are defined in CERCLA or in regulations promulgated under CERCLA have the
meanings assigned to them in CERCLA or in such regulations. Whenever the
terms listed below are used in this Decree or in any attached appendix, the

following definitions will apply:

a. “CERCLA” means the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, as amended, 42U SC. §
9601, et seq.

b. “Consent Decree” or “Decree” means this Consent Decree and

all attached appendices. In the event of a conflict between this Consent Decree
and any Appendix, the Consent Decree will control.
C. “Covered Natural Resource Damages” means damages,
including costs of damage assessment, recoverable under Section 107 of
U. S. DEPARTMENT OF JUSTICE

7600 Sand Point Way, NE
Seattle, WA 98115-0070

CONSENT DECREE -7- (206) 526-6607
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CERCLA, 42 U.S.C. 8§ 9607; Chapter 70.105D RCW; Section 311 of the Clean
Water Act (“CWA”), 33 U.S.C. § 1321; and Section 1002 of the Oil Pollution Act
of 1990 (“OPA™), 33 U S.C. § 2702(b), for injury to, destruction of, or loss of
natural resources resulting from releases of hazardous substances or discharges of
oil to the Lower Duwamish Waterway and/or Elliott Bay, where such release or
discharge occurred on or before the effective date of this Consent Decree, at the
following locations: Boeing Developmental Center (tax parcels 0003400018,
0003400026, 0003400028, 0003400048, 0423049016, 0423049047, 0423049183,
5624200990, 5624200992, 5624201032, 5624201036, 5624201038); Museum of
Flight (tax parcel 5624201034); Boeing Thompson Site (tax parcel 0007400033);
Isaacson Site (tax parcel 0001600014); South Park Site (tax parcels 7883608601,
7883608603); Boeing Plant 2 (tax parcels 0001600020, 0022000005,
0022000165, 0022000195, 2185000005, 2824049009, 2924049056, 2924049098,
2924049112, 3324049002); and Boeing Field (tax parcels 2924049066,
2924049106). Damages, injury to, destruction of, or loss of natural resources
resulting from releases of hazardous substances originating from Defendant’s
operations or activities outside of the tax parcels identified in this sub-paragraph
are not included in Covered Natural Resource Damages, even if those hazardous
substances reach the Lower Duwamish Waterway by flowing over, under, or
through one or more of the tax parcels identified in this sub-paragraph.

d. “Day” means a calendar day. In computing any period of time
under this Consent Decree, where the last day falls on a Saturday, Sunday, or
federal holiday, the period of time will run until the close of business of the next
working day. “Working day” means a day other than a Saturday, Sunday, or
Federal holiday.

e. “Defendant” means The Boeing Company.

U. S. DEPARTMENT OF JUSTICE
7600 Sand Point Way, NE
Seattle, WA 98115-0070
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f. “DSOA Order” means the Resource Conservation and
Recovery Act Administrative Order on Consent agreed upon by the Defendant
and the U.S. Environmental Protection Agency, EPA Docket No. 1092-01-22-
3008(h).

g. “DSOA Work” means the corrective measures being
developed and implemented by Defendant to address the contamination in the
Plant 2 Duwamish Sediments Other Area (“DSOA”) pursuant to the DSOA
Order.

h. “Elliott Bay” means any portion of Elliott Bay (including the
shoreline, intertidal areas, tributaries, estuaries and bottom sediments) in the State
of Washington where hazardous substances originating from the parcels identified
in the definition of Covered Natural Resource Damages have come to be located.

. “Lower Duwamish Waterway” means any portion of the
Duwamish Waterway (including the shoreline, intertidal areas, tributaries,
estuaries and bottom sediments) in the State of Washington where hazardous
substances originating from the parcels identified in the definition of Covered
Natural Resource Damages have come to be located.

J. “Lower Duwamish Waterway Stewardship Account” means
the account to be authorized for receipt of funds to be paid by the Defendant for
the Trustees’ permanent stewardship of the Project Site.

K. “MTCA” means the Model Toxics Control Act, Chapter
70.105D RCW.

l. “Natural Resources” means that definition as provided in 42
U.S.C. § 9601(16).

m.  “Parties” means the United States, the State of Washington,
the Suquamish Tribe, the Muckleshoot Indian Tribe, and Defendant.

n. “Plaintiffs” means the United States, the State, the Suquamish

U. S. DEPARTMENT OF JUSTICE
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Tribe, and the Muckleshoot Indian Tribe.

0. “Project” means all of the work and other commitments as
described in Appendix A.

p. “Project Site” means the areas outlined in Appendix A.

g. “Trustees” mean the United States Department of Commerce,
acting through NOAA,; the United States Department of the Interior; the
Washington State Department of Ecology, on behalf of the State of Washington;
the Suquamish Tribe; and the Muckleshoot Indian Tribe.

V1. GENERAL PROVISIONS

5. The Complaint states claims upon which relief may be granted.

6. Nothing in this Consent Decree shall be construed as an admission of
liability by Defendant for any claims or allegations made in the Complaint or in
this Consent Decree.

7. This Consent Decree shall not be used as evidence of Defendant’s
alleged liability in any action or proceeding other than an action or proceeding to
enforce the terms of this Consent Decree.

8. All activities undertaken by Defendant pursuant to this Consent
Decree shall be performed in accordance with the requirements of all applicable
laws and permits.

9. Defendant shall ensure that all work performed under this Consent
Decree shall be conducted as set forth in Appendix A attached hereto. If the
Trustees determine that Defendant is not complying with the requirements set
forth in the Decree and Appendix A, the Trustees shall provide prompt written
notice to Defendant specifying the basis for their determination of
noncompliance. Defendant may correct the noncompliance or invoke the dispute
resolution procedures set forth in Section XIV below. The Trustees may require
Defendant to take actions, to alter, suspend or cease ongoing activities, and to
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alter, postpone or refrain from taking proposed actions, as are necessary to ensure
compliance with the terms of this Consent Decree and any plans or proposals
adopted hereunder. If Defendant disputes any such requirements imposed by the
Trustees, the Defendant may invoke the dispute resolution procedures set forth in
Section XIV below.

10.  This Consent Decree is not, and shall not be construed to be, a
permit issued pursuant to any law.

11.  Where any portion of the activities undertaken pursuant to this
Consent Decree requires a federal, state or local permit or approval, Defendant
shall submit timely and complete applications and take all other actions necessary
to obtain such permits or approvals. The Defendant may seek relief under the
provisions of Section XV (Force Majeure) of this Consent Decree for any delay
in the performance of the Project resulting from a failure to obtain, or a delay in
obtaining, any permit required for the Project.

12.  The Plaintiffs do not, by their consent to the entry of this Consent
Decree, warrant or aver in any manner that Defendant’s compliance with this
Consent Decree will result in compliance with CERCLA or any other law.
Compliance with this Consent Decree does not diminish or affect Defendant’s
responsibility to comply with any applicable federal, state or local law or
regulation. The Parties agree that Defendant is responsible for achieving and
maintaining complete compliance with all applicable federal, state and local laws,
regulations and permits.

VII. PROJECT DEVELOPMENT
13.  Defendant shall finance and construct the Project and shall perform

any additional activities in accordance with the terms set out in Appendix A.
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Initial Design and Construction Activities

14. Construction Schedule and Contingencies.

a. After completion of necessary design work as described in
Appendix A, and after EPA’s and the Trustees’ approval in writing of such final
design work, Defendant shall commence construction on the Project within ninety
(90) days (subject to the in-water construction work windows) of receiving
written authorization from the Trustees. The Trustees’ written authorization will
be provided after: (1) the Trustees verify that the United States Environmental
Protection Agency (EPA) has reviewed and approved Defendant’s work plan as
appropriate and consistent with Defendant’s DSOA Work as defined in Paragraph
4(g) and Defendant’s work as one of the Respondents to EPA’s LDW SF Site
remedial investigation/feasibility study (RI/FS) Order, Docket No. CERCLA-10-
2001-0055, and any response action decisions for the LDW SF Site that EPA may
have made, or may or expects to make, that may affect the Project; and (2) other
reviews and determinations by the Trustees, including but not limited to those
identified in the Scope of Work in Appendix A.

b. If Defendant has not completed construction of the Project
prior to December 31, 2014, then Defendant shall either (i) pay to the Trustees the
sum of $250,000 as compensation for the additional delay in restoration of natural
resources, or (ii) perform additional restoration work outside of the Project Site
agreed upon in writing by Defendant and the Trustees. For each subsequent year
in which Defendant has not completed construction of the Project prior to
December 31, Defendant shall either (i) pay to the Trustees the sum of $250,000
as compensation for the additional delay in restoration of natural resources, or (ii)
perform additional restoration work outside of the Project Site agreed upon in

writing by Defendant and the Trustees. Defendant’s obligations under this
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subparagraph are in addition to any other obligations or applicable penalties under
this Decree and are not subject to the provisions of Section XVI (Force Majeure).
C. If Defendant has not received from the Trustees written
authorization to commence construction pursuant to Paragraph 14(a) by
December 31, 2017, then the following contingency measures become applicable:

(i)  The Trustees may request in writing that Defendant
finance and construct a project or projects other than the Project described in
Appendix A, but which in the opinion of the Trustees is equivalent with respect to
ecological function, size, configuration and location as the Project. If Defendant
and Trustees are able to reach an agreement, the Parties may amend this Consent
Decree to substitute a new project or projects for the Project described in
Appendix A.

(i)  If the Trustees request a substitute project or projects
under the terms of Paragraph 14(c)(i), and the Trustees and Defendant are unable
to agree upon a substitute project or project, then the Trustees or Defendant may
send written notice that a final impasse among the parties has been reached. In
that event, this Consent Decree (including but not limited to the provisions of
Section XVIII (Plaintiffs’ Covenant Not To Sue), Section XX (Defendant’s
Covenant Not To Sue), and Section XXI (Effect Of Settlement; Contribution
Protection)) shall become null and void, and Defendant shall have no further
obligations to the Trustees under this Consent Decree; except, however, that in
this event, the provisions of Paragraph 14(c)(iii) shall then become applicable and
shall be the only provisions of this Consent Decree that remain in effect.

(iti)  In the event that a final impasse is reached under the
provisions of Paragraph 14(c)(ii), the provisions in this Paragraph 14(c)(iii) shall
become applicable and shall survive the termination of the Consent Decree. The
Trustees shall have no obligation to refund any monies that have been paid or
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expended by Defendant pursuant to this Decree (including but not limited to
monies paid pursuant to Section VI (Project Development), Section X
(Reimbursement of Restoration Implementation Costs), Section XI
(Reimbursement of Past Costs), and Section XV (Stipulated Penalties)), nor shall
Defendant have any right to request or receive any refunds or reimbursements of
any such monies. In consideration for monies paid by Defendant pursuant to this
Consent Decree that are not refunded, Plaintiffs covenant not to seek, in any
future proceeding against Defendant for natural resource damages in the Lower
Duwamish Waterway or Elliott Bay, natural resource damage assessment costs or
other costs incurred on or before the last Billing Date that have been paid by
Defendant pursuant to Paragraph 30 (Reimbursement of Restoration
Implementation Costs).

(iv) The provisions of Paragraph 14(c) are not subject to the
provisions of Section X1V (Dispute Resolution) of the Consent Decree.

15.  Within 60 days after completion of construction of the Project,
Defendant shall submit a written Notice of Completion to the Trustees. The
Trustees shall review the course and results of the development of the Project to
determine whether the Project has been completed in accordance with Appendix
A. Within 60 days after receiving the Notice of Completion, the Trustees shall
submit to Defendant either (a) a written notice identifying specific deficiencies
the Trustees determine must be satisfied for the Project to be completed in
accordance with Appendix A (Notice of Deficiencies); or (b) a written notice of
the Trustees’ determination that the Project has been so completed (Notice of
Approval of Completion). The date of the Trustees’ Notice of Approval of
Completion shall constitute the “Construction Completion Date.” Following
receipt of a Notice of Deficiencies, Defendant shall correct the identified
deficiencies and complete the Project in accordance with Appendix A, and submit
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to the Trustees an amended Notice of Completion for review and response in
accordance with this Paragraph. Any delay in completing Project construction as
a result of the operation of this Paragraph shall not in and of itself constitute
grounds for relief from the requirement to pay stipulated penalties under Section
XV for compliance delays.

16. In order to ensure permanent preservation of the Project Site and its
associated ecological values, within sixty (60) days of the Construction
Completion Date, Defendant will record, enter into agreements, or otherwise take
appropriate actions with respect to the Project Site, including its property and
property owned by the Port of Seattle, to effectuate the provisions set forth in
Appendix B.

Development and Monitoring of Vegetation and Habitat

17.  Defendant shall develop and monitor vegetation and habitat for a
period of ten years from the Construction Completion Date, as more fully
described in Appendix A. Upon completion of the ten-year period, Defendant
shall provide written Notice of Completion of Vegetation and Habitat
Development And Monitoring Obligations to Trustees in accordance with Section
XXII (Notices and Submissions). Within 45 days after receiving the Notice of
Completion of Vegetation and Habitat Development And Monitoring Obligations,
the Trustees shall submit to Defendant either (a) a written notice identifying
specific deficiencies the Trustees determine must be satisfied for the vegetation
and habitat development and monitoring obligations to be completed in
accordance with Appendix A (Notice of Deficiencies); or (b) a written notice of
the Trustees’ determination that the vegetation and habitat development and
monitoring obligations are completed (Approval of Completion of VVegetation and
Habitat Development And Monitoring Obligations). The date of the Trustees’
Approval of Completion of Vegetation and Habitat Development And Monitoring
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Obligations shall constitute the “Vegetation and Habitat Development and
Monitoring Completion Date.”

Continued Maintenance of Developed Vegetation and Habitat

18. Defendant shall be responsible for maintaining vegetation and other
habitat attributes, for controlling invasive vegetation and debris removal, and for
undertaking corrective actions for any perturbation that affects the ecological
integrity of the Project. The Parties’ intention is that the ecological functions
provided by the habitat projects be maintained in perpetuity. For purposes of this
Decree, Boeing’s responsibility for active maintenance and corrective action shall
extend thirty (30) years from the Construction Completion Date, or sooner if a
“force majeure” event makes further maintenance impossible. Perturbations
include events with a foreseeable probability of occurrence (such as, for example,
the beaching of an abandoned barge) but do not include “force majeure” events.
After the Construction Completion Date, Defendant shall not be responsible for
repairs or corrective actions to the Project required due to any “force majeure”
events.

19. Defendant shall provide for continued maintenance and corrective
actions in accordance with Paragraph 18, whether Defendant owns the Project
Site or transfers ownership of the Project Site. The Trustees recognize that the
Project Site may include property that is owned by other parties including, but not
limited to, the Port of Seattle. Defendant recognizes that it is solely responsible
for securing the cooperation of other property owners, including but not limited to
the Port of Seattle, in order to successfully complete and maintain the project in
accordance with Appendix A. Any failure by Defendant to successfully complete
or maintain the project in accordance with Appendix A resulting from disputes
with other property owners, including but not limited to the Port of Seattle, shall
not constitute a “force majeure” event.
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Transfer of Project Site for Permanent Stewardship

20.  Within sixty (60) days of the Construction Completion Date,
Defendant shall ensure, both with respect to the portion of property it owns within
the Project Site and with respect to the portion of the Project Site owned by the
Port of Seattle, that the property will not be used in a manner inconsistent with
the requirements of this Consent Decree. In Defendant’s sole discretion, it may
elect to transfer ownership of the portion of the Project Site it owns to an entity to
be identified by the Plaintiffs. If transfer of ownership of Defendant’s property
occurs prior to the expiration of Defendant’s obligations in Paragraph 18, such
transfer shall not affect or lessen Defendant’s obligations under that Paragraph,
and the entity to which any property is transferred shall provide Defendant with
all access necessary to fulfill Defendant’s responsibilities under Paragraph 18.

General Project Development Provisions

21. Defendant shall avoid taking any action that is inconsistent with this
Consent Decree and that would adversely affect the Project.

22.  Defendant shall undertake all activities required to address cultural
resource issues associated with the Project, including, as applicable, consultation
with tribes and the Washington State Department of Archaeology and Historic
Preservation, conducting a background and project review by an archaeologist
who meets the Department of Interior’s professional qualification standards at 36
C.F.R. Part 61, conducting cultural resource surveys or monitoring activities.

23.  If Defendant determines that the Project will become cost-prohibitive
or if there is some other significant problem that will prevent the Project from
being constructed as designed, other than delay in obtaining EPA approval as set
forth in Paragraph 14(a), then the following contingency measures become

applicable:
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a. Defendant may propose a project or projects other than the
Project described in Appendix A, but which is equivalent with respect to
ecological function, size, configuration and location as the Project. Such
substitute project shall be subject to approval and acceptance by the Trustees. If
Defendant and Trustees are able to reach an agreement, the Parties may amend
this Consent Decree to substitute a new project or projects for the Project
described in Appendix A.

b. If Defendant requests a substitute project or projects under the
terms of Paragraph 23(a) and the Trustees and Defendant are unable to agree
upon a substitute project or project, then the Trustees or Defendant may send
written notice that a final impasse among the parties has been reached. In that
event, this Consent Decree (including but not limited to the provisions of Section
XVIII (Plaintiffs” Covenant Not To Sue), Section XX (Defendant’s Covenant Not
To Sue), and Section XXI (Effect Of Settlement; Contribution Protection)) shall
become null and void, and Defendant shall have no further obligations to the
Trustees under this Consent Decree; except, however, that in this event, the
provisions of Paragraph 23(c) shall then become applicable and shall be the only
provisions of this Consent Decree that remain in effect.

C. In the event that a final impasse is reached under the
provisions of Paragraph 23(b), the provisions in this Paragraph 23(c) shall
become applicable and shall survive the termination of the Consent Decree. The
Trustees shall have no obligation to refund any monies that have been paid or
expended by Defendant pursuant to this Decree (including but not limited to
monies paid pursuant to Section VII (Project Development), Section X
(Reimbursement of Restoration Implementation Costs), Section XI
(Reimbursement of Past Costs), and Section XV (Stipulated Penalties)), nor shall
Defendant have any right to request or receive any refunds or reimbursements of
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any such monies. In consideration for monies paid by Defendant pursuant to this
Consent Decree that are not refunded, Plaintiffs covenant not to seek, in any
future proceeding against Defendant for natural resource damages in the Lower
Duwamish Waterway or Elliott Bay, natural resource damage assessment costs or
other costs incurred on or before the last Billing Date that have been paid by
Defendant pursuant to Paragraph 30 (Reimbursement of Restoration
Implementation Costs) or Paragraph 31 (Past Cost Reimbursement).

d. A determination by Defendant under the terms of Paragraph
23 that the Project has become cost-prohibitive or that there is some other
significant problem that will prevent the Project as described in Appendix A from
being constructed is subject to the provisions of Section XIV (Dispute
Resolution). The provisions of Paragraphs 23(b) and 23(c) regarding an impasse
between the Defendant and Trustees on a substitute project or projects and
regarding monies paid or expended by Defendant shall not be subject to the
provisions of Section XIV (Dispute Resolution).

24.  The Trustees reserve the right to conduct additional work
themselves, at their own expense, on the Project Site. If such work is conducted
prior to completion of initial construction by Defendant, the Trustees will conduct
any such work in a manner that does not hinder Defendant’s timely completion of
the Project. Prior to performing additional work pursuant to this Consent Decree,
the Trustees shall prepare and provide to Boeing a Health and Safety Plan. In no
event shall the Trustees perform any additional work that will interfere with
Defendant’s obligations under this Consent Decree or the construction,
maintenance, operation, or monitoring of the Project or that otherwise affects the
performance criteria of this Consent Decree.

VIII. ACCESS TO INFORMATION AND PROJECT SITE
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25.  To facilitate their oversight responsibilities, the Trustees shall have
full access to the Project Site for purposes of inspecting or observing Defendant’s
progress in implementing the Project required under this Consent Decree.

26. Commencing upon the date of lodging of this Consent Decree,
Defendant agrees to provide the Trustees and their contractors access at all
reasonable times to the Project Site and to any property under the control of
Defendant to which access is required for the oversight or implementation of this
Consent Decree. This right of access does not include a right to enter
Defendant’s buildings. Where the property to which access is sought is not
otherwise open to public access, the Trustees shall give notice prior to access.
Each Trustee shall have the authority to enter freely and move about such
property at all reasonable times for the purposes of overseeing the requirements
of this Consent Decree, including, but not limited to:

a. Monitoring and assessing progress on the planning,
development, maintenance and monitoring of the Projects;

b. Verifying any data or information submitted to the Trustees;

C Inspecting and copying records, operation logs, contracts or
other documents maintained or generated by Defendant or its contractors
hereafter retained to perform work undertaken pursuant to this Consent Decree;

d. Conducting such tests, investigations or sample collections as
deemed necessary to monitor compliance with this Consent Decree, investigate or
assess contamination at or near the Project Site, or to assist in further identifying
and quantifying natural resource injuries requiring restoration actions and in
planning and carrying out further restoration actions.

27.  Plaintiffs may direct that Defendant use, in a manner consistent with
Defendant’s policy on the control of photographic devices, a camera, sound
recording device or other type equipment to record the work done under this
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Consent Decree or injury to natural resources and provide copies of any such
recordings to the Trustees. Defendant may retain a copy of any such photographs
or video recordings. Trustees may also use their own camera, sound recording
device, or other type equipment to record the work done under this Consent
Decree or injury to natural resources. However, unless Defendant consents,
during any visit to the Project Site the Trustees may not photograph or otherwise
record the interiors of Defendant’s buildings or any of Defendant’s equipment,
vehicles, machinery, or other devices that have or may have commercial or
defense-related sensitivity.

28.  Defendant shall have the right to accompany any Trustee or its
representative on the property for purposes of security at the Project Site, and
Trustees and their representatives shall comply with applicable health and safety
precautions and security-related laws. If any Trustee or its representative seeks to
perform duties at the Project Site in a manner that is not in compliance with any
written Project Site health and safety requirement, plan, or rule, or any applicable
federal or state law or promulgated regulation, Defendant may verbally notify
such Trustee or representative of the non-compliance and may further notify such
Trustee of such non-compliance in writing. Defendant shall not be obligated,
pursuant to Section XVII of this Decree, to indemnify anyone for any claims,
damages, or injuries caused by a Trustee’s failure to comply with the applicable
health and/or safety requirement, rule, plan, law or regulation, where verbal or
written notice of such noncompliance was provided by Defendant prior to the
performance of actions which caused the claims, damages, or injuries. Defendant
further shall have the right (a) to copies of results of all tests or investigations
conducted by the Trustees pursuant to this Decree; and (b) to split samples taken
by the Trustees pursuant to this Decree. No claim of confidentiality shall be
made with respect to any data, including, but not limited to, all sampling,
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analytical, monitoring, hydrogeologic, scientific, chemical, or engineering data, or
any other documents or information evidencing conditions at or around the
Project Site.
IX. SELECTION OF CONTRACTORS

29. The selection of any contractor hereafter retained by Defendant to
perform any of the work required under this Consent Decree shall be subject to
Trustee approval. Defendant shall notify the Trustees in writing of the name, title
and qualifications of any contractor Defendant proposes to retain, and of any
proposed changes in the selection of a contractor. The Trustees will notify
Defendant in writing of the approval or disapproval of a proposed contractor.
The Trustees’ assent to the proposed selection or change of a contractor may be
presumed unless the Trustees notify Defendant in writing of their objection to the
proposed selection or change within 30 days of Defendant’s written selection
notice.

X. REIMBURSEMENT OF RESTORATION IMPLEMENTATION COSTS
30. Defendant agrees to reimburse the Trustees’ reasonable costs
incurred in implementing and overseeing the Project described in Appendix A to

this Consent Decree. The period during which the Trustees will incur
Implementation costs begins on June 1, 2009 and ends on the ending date of
Defendant’s responsibility for active maintenance and corrective action, as set
forth in Paragraph 18. Defendant shall reimburse these costs as follows:

a. Each year, beginning in 2010, the Trustees shall provide
Defendant with an invoice detailing their reasonable costs of implementing and
overseeing the Project between June 1 of the prior calendar year and May 31 of
the current calendar year. Within sixty (60) days of receipt of the Trustees’
invoice, Defendant shall reimburse the Trustees for those costs. If Defendant
believes that any of the Trustees’ invoiced costs are not reasonable, Defendant
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may invoke the Dispute Resolution provisions of Section XIV as to the disputed
costs only; any costs for which Defendant does not invoke Dispute Resolution
shall be paid within sixty (60) days of receipt of the Trustees’ invoice.

b. At any time after receipt by Defendant of authorization by the
Trustees to begin construction of the project pursuant to Paragraph 14(a), the
Trustees and Defendant will seek to negotiate a lump-sum payment by Defendant
to the Trustees for the remainder of the Trustees’ anticipated implementation
costs. If Defendant and the Trustees reach agreement on a lump-sum payment,
then Defendant’s obligations to make annual payments of the Trustees reasonable
Implementation and oversight costs pursuant to Paragraph 30(a) shall be fully and
finally satisfied upon receipt by the Trustees of Defendant’s lump-sum payment.
Such a lump-sum payment shall be made as follows: The Trustees shall petition
the Court to establish the Lower Duwamish Waterway Implementation Account
for use as the Trustees shall determine, in accordance with the terms of this
Consent Decree and other applicable law, to fund the Trustees’ implementation
and oversight of the Project. Payment shall be deposited with the Registry of the
Court by EFT if the Registry of the Court accepts payment in that form, and if
not, by certified check, bearing the notation “The Boeing Company —
Implementation Account” and the civil action number assigned to this Consent

Decree, made payable and addressed as follows:

Payee: Clerk of the Court
Address: Clerk, U.S. District CourtU.S. Courthouse
700 Stewart Street
Seattle, WA 98101 )
Memo: For Deposit into the Lower Duwamish Waterway

Implementation Account: [INSERT THIS CASE DOCKET NUMBER]
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XI. PAST COST REIMBURSEMENT

31.  Within forty-five (45) days of entry of this Decree, Defendant will
pay to the Trustees sums totaling one million nine hundred forty-three thousand
one hundred eighty-four dollars and eighty-six cents ($1,943,184.86) in damage
assessment costs through May 31, 2009. These sums shall be paid in the
following amounts and particulars:

Trustee: National Oceanic and Atmospheric Administration )

Amount:  One million six hundred elghtg-three thousand two hundred thirty-
nine dollars and ten cents ($1,683,239.10)

Trustee: U.S. Department of the Interior )

Amount:  One hundred eighty-four thousand, five hundred seventeen dollars
and fifty-nine cents ($184,517.59)

Payments to NOAA and the U.S. Department of the Interior shall be made
by FedWire Electronic Funds Transfer (“EFT”) to the U.S. Department of Justice
account in accordance with current EFT procedures. Payment shall be made in
accordance with instructions provided to Defendant by the Financial Litigation
Unit of the U S. Attorney’s Office of the Western District of Washington. Any
payments received by the Department of Justice after 4:00 p.m. Eastern Standard
Time shall be credited on the next business day. Defendant shall provide at least
five days notice to the Financial Litigation Unit before making the transfer.

Payments to the other Trustees shall be made by certified checks, bearing
the notation “The Boeing Company — Lower Duwamish Waterway Assessment
Costs” in the amounts indicated and made payable and addressed as follows:

Trustee: State of Washington _

Amount:  Fifty-four thousand two hundred ninety-one dollars and

seventeen cents ($54,291.17)

Payee: State of Wash!ngton/Department of Ecology

Address:  State of Washington

Department of Ecology
Attention: Fiscal Office

P.O. Box 47611
Lacey, WA 98504-7611
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Trustee: Suquamish Tribe )
Amount:  Twenty-one thousand one hundred thirty-seven dollars
$21,137) _
Payee: uguamish Tribe
Address:  Melody Allen
Suquamish Tribe
Le(c);al Department
P.O. Box 498
Suquamish, WA 98392-0498
32.  Atthe time of each payment Defendant will send notice that payment
has been made to the Trustees and DOJ in accordance with Section XXIII
(Notices and Submissions). Such notice will reference Lower Duwamish

Waterway NRDA, DOJ case number 90-11-3-7227/1, and the civil action number.

XII. FUND FOR PERMANENT STEWARDSHIP OF PROJECT SITE

33.  Within forty-five (45) days of receipt from the Trustees of written
authorization to commence construction of the Project pursuant to Paragraph
14(a), Defendant shall make a payment in the total amount of three hundred sixty
thousand dollars ($360,000) to fund permanent stewardship of the Project. Prior
to authorizing commencement of construction, the Trustees shall petition the
Court to establish the Lower Duwamish Waterway Stewardship Account for use
as the Trustees shall determine, in accordance with the terms of this Consent
Decree and other applicable law, to permanently maintain and manage the project
sites, including protection of their ecological values. Payment shall be deposited
with the Registry of the Court by EFT if the Registry of the Court accepts
payment in that form, and if not, by certified check, bearing the notation “The
Boeing Company — Stewardship Account” and the civil action number assigned to
this Consent Decree, made payable and addressed as follows:

Za der%:ss: gigmoljtge [g:lts)turﬁ:t Court

U.S. Courthouse

700 Stewart Street
Seattle, WA 98101
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Memo: For Deposit into the Lower Duwamish Waterway Stewardship
Account [INSERT THIS CASE DOCKET NUMBER]

Defendant shall send photocopies of each check and any transmittal letter to:
Chief; Environmental Enforcement Section, Department of Justice, P.O. Box
7611, Ben Franklin Station, Washington, D.C. 20044; and to Laurie Lee, NOAA
Office of General Counsel, 501 W. Ocean Blvd., Suite 4470, Long Beach, CA,
90802. Any funds paid pursuant to this Paragraph that are not utilized by the
Trustees to fund permanent stewardship of the project sites may be applied by the
Trustees toward one or more additional habitat restoration projects in the Lower
Duwamish Waterway.

XI1Il. FAILURE TO MAKE TIMELY PAYMENTS

34. If Defendant fails to make any payment under Paragraphs 30, 31, or
33 by the required due date, interest shall be assessed at the rate specified for
interest on investments of the EPA Hazardous Substance Superfund established by
26 U.S.C. 8 9507, compounded annually on October 1 of each year in accordance
with 42 U S.C. § 9607(a). The applicable rate of interest is the rate in effect at the
time the interest accrues. The rate of interest is subject to change on October 1 of
each year. Interest on late payments shall accrue beginning on the date of entry of
the Consent Decree through the date on which the payment is made.

XIV. DISPUTE RESOLUTION

35.  Unless otherwise expressly provided for in this Consent Decree, the
dispute resolution procedures of this Section shall be the exclusive mechanism to
resolve disputes arising under or with respect to this Consent Decree.

36.  Any dispute which arises under or with respect to this Consent
Decree shall in the first instance be the subject of informal negotiations between
the Trustees and Defendant. The period for informal negotiations shall not exceed
twenty-one (21) days from the time the dispute arises, unless the parties to the

dispute agree otherwise in writing. The dispute shall be considered to have arisen
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when the Trustees send Defendant a written notice specifying the nature of the
dispute and requested relief (“Notice of Dispute”) or Defendant sends the Trustees
a written Notice of Dispute.

37. a If the Parties cannot resolve a dispute by informal negotiations
under the preceding Paragraph, then the position advanced by the Trustees shall
be considered binding unless, within twenty-one (21) days after the conclusion of
the informal negotiation period, Defendant invokes the formal dispute resolution
procedures of this Section by serving on the Trustees a written Statement of
Position on the matter in dispute, including, but not necessarily limited to, any
factual data, analysis or opinion supporting that position and any supporting
documentation relied upon by Defendant.

b. Within twenty-one (21) days after receipt of Defendant’s
Statement of Position, the Trustees shall serve on Defendant their written
Statement of Position, including, but not necessarily limited to, any factual data,
analysis or opinion supporting that position and all supporting documentation
relied upon by the Trustees.

C. An administrative record of the dispute shall be maintained by
the Trustees and shall contain all Statements of Position, including supporting
documentation, submitted pursuant to this Section.

d. The Defendant and the Trustees each shall identify a Formal
Dispute Resolution Representative, who shall meet to discuss the matter in dispute
at the earliest available opportunity and who will meet and work in good faith to
resolve the matter in dispute. If the Parties fail to resolve the dispute within
twenty-one (21) days after the initial meeting of the Formal Dispute Resolution
Representatives, then the position advanced by the Trustees in their Statement of
Position shall be considered binding upon Defendant, subject to any agreements
the Formal Dispute Resolution Representatives may have reached on one or more
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issues. In such event, the Trustees shall within five (5) days of the conclusion of
the formal dispute resolution process notify Defendant in writing that the formal
dispute resolution process has concluded. Defendant may seek judicial review of
the Trustees’ Statement of Position (as modified by any agreements the Formal
Dispute Resolution Representatives may have reached) pursuant to the following
Subparagraph.

e. Any matter in dispute shall be reviewable by this Court,
provided that a motion for judicial review of the decision is filed by Defendant
with the Court and served on all Parties within twenty-one (21) days of receipt of
the Trustees’ letter notifying Defendant of the conclusion of the formal dispute
resolution process. The motion shall include a description of the matter in dispute
(including both Statements of Position), the efforts of the parties to resolve the
dispute, the relief requested, and the schedule, if any, within which the dispute
must be resolved to ensure orderly implementation of this Consent Decree. The
Parties shall jointly move the Court to establish a schedule under which the
Plaintiffs file a response to Defendant’s motion within twenty-one (21) days of
receipt of the motion, and Defendant file a reply brief within five (5) business
days of receipt of the response. If the Court does not grant the motion for such a
schedule, then the Parties shall file the response and reply in accordance with the
schedule set forth in the Local Rules for the Western District of Washington.

f. The Court may rule based on the administrative record, with or
without oral argument, and shall review Trustees’ Statement of Position or its
resolution of the dispute under the standards of Administrative Procedures Act.

g. The foregoing notwithstanding, the Parties acknowledge that
disputes may arise that require resolution on an expedited basis. In such cases, the

Parties shall agree on an expedited schedule or, absent prompt agreement, either
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Defendant or the Trustees may petition the Court for the imposition of an
expedited schedule.

38.  The invocation of formal dispute resolution procedures under this
Section shall not extend, postpone, or affect in any way any obligation of the
Defendant under this Consent Decree, not directly in dispute, unless the Trustees
or the Court agree otherwise. Stipulated penalties with respect to the disputed
matter shall continue to accrue, but payment otherwise required under Section XV
shall be stayed pending resolution of the dispute. Notwithstanding the stay of
payment, stipulated penalties shall continue to accrue from the first day of
noncompliance with any applicable provision of this Consent Decree. In the event
that the Defendant does not prevail on the disputed issue, stipulated penalties shall
be assessed and paid as provided in Section XV (Stipulated Penalties).

XV. STIPULATED PENALTIES

39. The Parties stipulate that the time period for implementing the
Project is a significant factor in the settlement reached in this Decree and that
delay in carrying out the activities required in this Decree may diminish the
compensatory value attributable to those activities. Consequently, in the event
that Defendant fails to meet a requirement in this Decree (subject to any
modifications agreed to under Section XXVI1) and any delay is not excused
through operation of the provisions of Section XVI (Force Majeure), Defendant
shall, as a stipulated penalty, increase the financial contributions it makes under
this Consent Decree to fund habitat restoration actions, over and above any
payments required elsewhere under this Consent Decree, as follows:

a. For each week Defendant fails to comply with any requirement
in the Decree, Defendant shall pay a stipulated penalty in the amount of $1,000.
Where the delay extends beyond the second week, the stipulated penalty shall
apply to each additional day of delay for each such missed requirement. For
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purposes of this Subparagraph, a week shall equal a continuous period of seven
days. Nothing in this Decree prevents the simultaneous accrual of separate
penalties for separate violations of this Decree.

b. All penalties shall begin to accrue on the day after the
complete performance is due or the day a violation occurs, and shall continue to
accrue through the final day of the correction of the noncompliance or completion
of the activity. Following the Trustees’ determination that Defendant has failed
to comply with a requirement of this Consent Decree, the Trustees may give
Defendant written notification of the same and describe the noncompliance. The
Trustees may send the Defendant a written demand for the payment of the
penalties. However, penalties shall accrue as provided in the preceding Paragraph
regardless of whether the Trustees have notified Defendant of a violation.

C. All payments to the Trustees under this Paragraph will be
deposited with the Registry of the Court by EFT if the Registry of the Court
accepts payment in that form, and if not, by certified check. This payment will be
deposited in the Lower Duwamish Waterway Account. At the time of each
payment, Defendant will send notice that payment has been made to the Trustees
and DOJ in accordance with Section XXIII (Notices and Submissions). This
notice will reference Lower Duwamish Waterway NRDA, DOJ Case Number 90-
11-3-07227/1, and the civil action number.

d. All penalties accruing under this Section shall be due and
payable within 30 days of the Defendant’s receipt from the Trustees of a demand
for payment of the penalties, unless Defendant invokes the Dispute Resolution
procedures under Section XIV (Dispute Resolution).

e. Defendant may dispute the Trustees’ right to the penalties
identified under Subparagraph a above by invoking the procedures of Section XIV
(Dispute Resolution).
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The payment of penalties shall not alter in any way Defendant’s obligation
to complete the performance of the Work required under this Consent Decree.

40. Penalties shall continue to accrue as provided in Paragraph 39(b)
during any dispute resolution period, but need not be paid until the following:

a. If the dispute is resolved by agreement or by a decision of the
Trustees that is not appealed to this Court, accrued penalties determined to be
owing shall be paid to the Trustees within 15 days of the agreement or the receipt
of the Trustees’ decision or order;

b. If the dispute is appealed to this Court and the Trustees prevail
in whole or in part, Defendant shall pay all accrued penalties determined by the
Court to be owed to the Trustees within 60 days of receipt of the Court’s decision
or order, except as provided in Subparagraph c below;

C. If the District Court’s decision is appealed by any Party,
Defendant shall pay all accrued penalties determined by the District Court to be
owing to the Trustees into an interest-bearing escrow account within 60 days of
receipt of the Court’s decision or order. Penalties shall be paid into this account
as they continue to accrue, at least every 60 days. Within 15 days of receipt of the
final appellate court decision, the escrow agent shall pay the balance of the
account to the Trustees or to Defendant to the extent that they prevail.

41. If Defendant fails to pay stipulated penalties when due, the Trustees
may institute proceedings to collect the penalties, as well as interest. Defendant
shall pay Interest on the unpaid balance, which shall begin to accrue on the date of
demand made pursuant to Paragraph 39(d).

42. If the Trustees bring a motion or a separate action in court to enforce
this Decree and prevail, the Trustees shall be entitled to recover from the
Defendant their reasonable costs of such motion or action, including but not
limited to costs of attorney time.
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43.  Payments made under this Section are in addition to any other
remedies or sanctions available to Plaintiffs by virtue of Defendant’s failure to
comply with the requirements of this Decree.

44.  Notwithstanding any other provision of this Section, Plaintiffs may,
in their unreviewable discretion, waive payment of any portion of the stipulated
penalties that have accrued pursuant to this Decree. Payment of stipulated
penalties does not excuse Defendant from payment as required by Sections VII, X,
XI, or XII or from performance of any other requirement of this Consent Decree.

45.  The Trustees may use sums paid as stipulated penalties under
Paragraph 39 to pay unreimbursed damage assessment costs and to fund or
contribute to additional actions to restore Lower Duwamish Waterway natural
resources.

XVI. FORCE MAJEURE

46. “Force majeure,” for purposes of this Consent Decree, is defined as
any event arising from causes beyond the control of Defendant (including
Defendant’s contractors and sub-contractors, and any other entity controlled by
Defendant) that delays or prevents the performance of any obligation under this
Consent Decree despite Defendant’s best efforts to fulfill the obligation. The
requirement that Defendant exercises “best efforts to fulfill the obligation”
includes using best efforts to anticipate any potential force majeure event and use
best efforts to address the effects of any potential force majeure event (1) as it is
occurring and (2) following the potential force majeure event, such that the delay
IS minimized to the greatest extent possible. “Force majeure” does not include
financial inability to fulfill the obligation. The requirement that Defendant
exercises “best efforts to fulfill the obligation” also includes, where necessary, the
filing of legal actions to compel contract performance in accordance with the
design and schedule approved by the Trustees herein.
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47. a. If any event occurs or has occurred that may delay the
performance of any obligation under this Consent Decree, whether or not caused
by a force majeure event, Defendant shall notify the Trustees within 14 days of
when Defendant first knew that the event might cause a delay. Within 30 days
thereafter, Defendant shall provide a written explanation and description of the
reasons for the delay; the anticipated duration of the delay; all actions taken or to
be taken to prevent or minimize the delay; a schedule for implementation of any
measures to be taken to prevent or mitigate the delay or the effect of the delay;
and the rationale for attributing such delay to a force majeure event (if Defendant
intends to assert such a claim). Defendant shall include with any notice all
available documentation supporting its claim that the delay was attributable to a
force majeure event. Failure to comply with the above requirements will preclude
Defendant from asserting any claim of force majeure for that event.

b. If the Trustees agree that the delay or anticipated delay is
attributable to a force majeure event, the time for performance of the obligations
under this Consent Decree that are affected by the force majeure event will be
extended by the Trustees for such time as is necessary. An extension of the time
for performance of the obligations affected by the force majeure event shall not, of
itself, extend the time for performance of any other obligation. If the Trustees do
not agree that the delay or anticipated delay has been or will be caused by a force
majeure event, the Trustees will notify Defendant in writing of their decision.

C. If Defendant elects to invoke the dispute resolution procedures
set forth in Section X1V, above, regarding a claimed force majeure event it shall
do so no later than 30 days after receipt of the Trustees’ notice of disagreement.
In any such proceeding Defendant shall have the burden of demonstrating by a
preponderance of the evidence that the delay or anticipated delay has been or will
likely be caused by a force majeure event, that the duration of the delay or the
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extension sought was or will be warranted under the circumstances, that
Defendant exercised best efforts to fulfill the obligation in question, that best
efforts were exercised to avoid and mitigate the effects of the delay, and that
Defendant complied with the requirements of this Paragraph. If Defendant carries
this burden, the delay at issue shall be deemed not to be a violation by Defendant
of the affected obligation of this Consent Decree.
XVII. INDEMNIFICATION; INSURANCE

48. a. Plaintiffs do not assume any liability by entering into this
Consent Decree. Defendant shall indemnify and hold harmless each of the
Plaintiffs and/or their agents, employees and representatives from any and all
damage claims or causes of action arising from negligent or other wrongful acts or
omissions of Defendant and/or its officers, employees, agents, contractors,
subcontractors, representatives and any persons acting on its behalf or under its
control in carrying out activities pursuant to this Consent Decree. Further,
Defendant agrees to pay the Plaintiffs all reasonable costs they incur, including
but not limited to attorneys fees and other expenses of litigation and settlement,
arising from or on account of claims made against the Plaintiffs based on
negligent or other wrongful acts or omissions of Defendant or its officers,
employees, agents, contractors, subcontractors, representatives and any persons
acting on its behalf or under its control, in carrying out activities pursuant to this
Consent Decree. None of the Plaintiffs shall be held out as a party to any contract
entered into by or on behalf of Defendant in carrying out activities pursuant to this
Consent Decree. Neither Defendant nor any contractor or representative of
Defendant shall be considered an agent of any Plaintiff, and Defendant shall
require any contractor hereafter retained by Defendant who performs work for
Defendant in carrying out activities pursuant to this Consent Decree to
affirmatively acknowledge that it is not acting as an agent of any Plaintiff.
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b. Plaintiffs shall give Defendant written notice of any claim for
which one or more Plaintiff plans to seek indemnification pursuant to Paragraph
48(a), and shall consult with Defendant (including, but not limited to, responding
to Defendant’s reasonable requests for information regarding any proposed
settlement of that claim) prior to settling such claim.

49. Defendant waives all claims against Plaintiffs for damages or
reimbursement or for set-off of any payments made or to be made to Plaintiffs,
arising from or on account of any contract, agreement, or arrangement between
Defendant and any person for performance of activities pursuant to this Consent
Decree, including, but not limited to, claims on account of construction delays. In
addition, Defendant shall indemnify and hold harmless Plaintiffs with respect to
any and all claims for damages or reimbursement arising from or on account of
any contract, agreement, or arrangement between any Defendant and any person
for performance of activities pursuant to this Consent Decree, including, but not
limited to, claims on account of construction delays.

50. No later than 15 days before commencing any work on the Project
Site, Defendant shall cause to be maintained comprehensive general liability
insurance and automobile liability insurance with limits of $10,000,000 (ten
million dollars), combined single limit. The Trustees shall be named additional
insureds on any such policies with respect to all liability arising out of the
activities performed by or on behalf of Defendant pursuant to this Consent
Decree. In addition, for the duration of this Consent Decree Defendant shall
satisfy, or shall ensure that their contractors or subcontractors satisfy, all
applicable laws and regulations regarding the provision of worker’s compensation
insurance for all persons performing any work involved in implementing this
Consent Decree. No later than 15 days before commencing any work involved in
implementing this Consent Decree, Defendant shall provide to the Trustees
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certificates of such insurance. Upon request, the United States Department of
Justice may examine any such insurance policies at Defendant’s corporate
headquarters in Chicago, lllinois, for the limited purpose of verifying that such
insurance policies provide the coverage required by this Consent Decree. The
Department of Justice will not copy the insurance policies during its review;
however, in the event of a dispute regarding the adequacy of such insurance
policies, Defendant will provide a confidential copy of the disputed policies to the
Court and to the Department of Justice. Following the resolution of any such
dispute, the copies provided will be destroyed or returned to Defendant.
Defendant shall resubmit such certificates each year on the anniversary of the
effective date of this Consent Decree. If Defendant demonstrates by evidence
satisfactory to the Trustees that any contractor or subcontractor maintains
Insurance equivalent to that described above, or insurance covering the same risks
but in a lesser amount, then, with respect to that contractor or subcontractor,
Defendant need provide only that portion of the insurance described above that is
not maintained by the contractor or subcontractor.
XVIII. COVENANT NOT TO SUE BY PLAINTIFFS

51. Except as specifically provided in Section XI1X (Reservations of
Rights) below, Plaintiffs covenant not to sue or to take administrative action
against Defendant pursuant to Section 107(a) of CERCLA, 42 U.S.C. § 9607(a);
Chapter 70.105D RCW; Section 311 of the Clean Water Act (CWA), 33 U.S.C. §
1321; or Section 1002(a) of the Oil Pollution Act of 1990 (OPA), 33 U.S.C. §
2702(a), to recover Covered Natural Resource Damages. This covenant not to sue
will take effect upon Defendant’s complete payment of costs pursuant to Section
X (Reimbursement of Restoration Oversight Costs), Section X1 (Reimbursement
of Past Costs), and Section XII (Fund for Permanent Stewardship of Project Site)
and continue in effect conditioned upon the satisfactory performance by
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Defendant of its obligations under this Consent Decree. This covenant not to sue
extends only to Defendant and its heirs, successors and assigns, and does not
extend to any other person.
XIX. RESERVATIONS OF RIGHTS

52.  Plaintiffs reserve, and this Consent Decree is without prejudice to, all
rights against Defendant with respect to all matters not expressly included within
the Covenant Not to Sue by Plaintiffs in Paragraph 51. Notwithstanding any other
provision of this Consent Decree, the Plaintiffs reserve all rights against
Defendant with respect to:

a. liability for costs of response incurred or to be incurred by
Plaintiffs under any federal or State statute;

b. liability for damages to natural resources (including
assessment costs) as defined 42 U.S.C. 88 9601(6 & 16) that are not expressly
included within the Covenant Not to Sue by Plaintiffs in Paragraph 51;

C. liability for damages to natural resources (including
assessment costs) as defined 42 U.S.C. 88 9601(6 & 16) within the Lower
Duwamish Waterway or Elliott Bay resulting from new releases of Waste Material
from Defendant’s operations after the effective date of this Consent Decree, or
resulting from the Defendant’s transportation, treatment, storage, or disposal, or
the arrangement for the transportation, treatment, storage, or disposal of Waste
Material at or in connection with the Site, after signature of this Consent Decree;

d. liability for injunctive relief or administrative order
enforcement under any federal or State statute;

e. liability for costs incurred or to be incurred by the Agency for
Toxic Substances and Disease Registry in or regarding the Lower Duwamish

Waterway or Elliott Bay;
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f. additional claims for Covered Natural Resource Damages if
conditions, factors or information in the Lower Duwamish Waterway or Elliott
Bay, not known to the Trustees as of the effective date, are discovered that,
together with any other relevant information, indicate that there is a threat to the
environment, or injury to, destruction of, or loss of natural resources of a type
unknown, or of a magnitude significantly greater than was known, at the time of
entry of this Consent Decree, which is attributable to the Defendant (for purposes
of this Subparagraph, information known to the Trustees shall consist of any
information in the files of, or otherwise in the possession of, any one of the
individual Trustees, or their contractors or consultants who worked on the
Trustees’ natural resource damages assessment and liability allocation projects);

g. criminal liability to the United States or State; and

h. claims in this action or in a new action based on a failure of the
Defendant to satisfy the requirements of this Consent Decree.

XX. COVENANT NOT TO SUE BY DEFENDANT

53. Defendant covenants not to sue and agrees not to assert any claims or
causes of action against the United States, the State, the Suquamish Tribe, and the
Muckleshoot Indian Tribe, or their contractors or employees, relating to Covered
Natural Resource Damages. Defendant reserves, and this Consent Decree is
without prejudice to, all rights with respect to all matters not expressly included
within this Covenant Not to Sue, including all rights with respect to all matters
reserved in Section XIX,

XXI. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION

54.  Nothing in this Consent Decree shall be construed to create any rights
in, or grant any cause of action to, any person not a Party to this Consent Decree.
The preceding sentence shall not be construed to waive or nullify any rights that
any person not a signatory to this decree may have under applicable law. Each of
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the Parties expressly reserves any and all rights (including, but not limited to, any
right to contribution), defenses, claims, demands, and causes of action they each
may have with respect to any matter, transaction, or occurrence relating in any
way to the Lower Duwamish Waterway against any person not a Party hereto.
Nothing in this Consent Decree diminishes the right of the United States, pursuant
to Section 113(f)(2) and (3) of CERCLA, 42 U.S.C. § 9613(f)(2)-(3), to pursue
any such persons to obtain additional relief (including response action, response
costs, and natural resource damages) and to enter into settlements that give rise to
contribution protection pursuant to Section 113(f)(2).

55.  The Parties agree, and by entering this Consent Decree this Court
finds, that this settlement constitutes a judicially-approved settlement for purposes
of Section 113(f)(2), and that Defendant is entitled, as of the effective date of this
Consent Decree, to protection from contribution actions or claims as provided by
CERCLA Section 113(f)(2), 42 U.S.C. § 9613(f)(2), and RCW 70.105D.040(4)(d),
or as may be otherwise provided by law, for Covered Natural Resource Damages;
provided, however, that if the Plaintiffs exercise their rights under the reservations
in Section XIX, other than in Paragraphs 52(g) (criminal liability) and 52(h)
(failure to satisfy a requirement of this Consent Decree), the contribution
protection afforded by this Consent Decree will no longer include those matters
that are within the scope of the exercised reservation.

56. Defendant agrees that it will notify the Trustees and the United States
in writing no later than 60 days before bringing a suit or claim for contribution for
Covered Natural Resource Damages. Defendant also will notify the Trustees of
any settlement of its claims (regardless of whether the claim is filed or unfiled) for
contribution for Covered Natural Resource Damages. Defendant also agrees that
it will notify the Trustees and the United States in writing within 10 days of
service of a complaint or claim upon Defendant relating to a suit or claim for
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contribution for Covered Natural Resource Damages. In addition, Defendant will
notify the Trustees and the United States within 10 days of service or receipt of
any Motion for Summary Judgment and within 10 days of receipt of any order
from a court setting a case for trial for matters related to this Decree.

57.  In any subsequent administrative or judicial proceeding initiated by
the Plaintiffs for injunctive relief, recovery of response costs, or other appropriate
relief other than Covered Natural Resource Damages, Defendant shall not assert,
nor may it maintain, any defense or claim based upon the principles of waiver, res
judicata, collateral estoppel, issue preclusion, claim-splitting, or other defenses
based upon any contention that the claims raised by the Plaintiffs in the
subsequent proceeding were or should have been brought in the instant case;
provided, however, that nothing in this Paragraph affects the enforceability of the
covenants not to sue set forth in Paragraphs 51 and 53.

XXII. RETENTION OF RECORDS

58. Until 10 years after the Defendant’s receipt of the Trustees’
notification pursuant to Paragraph 15, Defendant shall preserve and retain all non-
identical copies of records and documents (including records or documents in
electronic form) now in its possession or control or which come into its possession
or control that relate in any manner to its liability under CERCLA with respect to
the Lower Duwamish Waterway. Defendant must also retain, and instruct its
contractors and agents to preserve, for the same period of time specified above all
non-identical copies of the last draft or final version of any documents or records
(including documents or records in electronic form) now in its possession or
control or which come into its possession or control that relate in any manner to
the performance of the Project, provided, however, that Defendant (and its
contractors and agents) must retain, in addition, copies of all data generated during
the performance of the Work and not contained in the aforementioned documents
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required to be retained. Each of the above record retention requirements shall
apply regardless of any corporate retention policy to the contrary.

59. At the conclusion of this document retention period, Defendant shall
notify the Trustees at least 90 days prior to the destruction of any such records or
documents, and, upon written request by the Trustees, Defendant shall deliver any
such non-privileged records or documents to the Trustees. Defendant may assert
that certain documents, records and other information are privileged under the
attorney-client privilege or any other privilege recognized by federal law. If
Defendant asserts such a privilege, it shall provide the Plaintiffs with the
following: (1) the title of the document, record, or information; (2) the date of the
document, record, or information; (3) the name and title of the author of the
document, record, or information; (4) the name and title of each addressee and
recipient; (5) a description of the subject of the document, record, or information;
and (6) the privilege asserted by Defendant. However, no documents, reports or
other information created or generated pursuant to the requirements of the
Consent Decree shall be withheld on the grounds that they are privileged.

60. Defendant hereby certifies individually that, to the best of its
knowledge and belief, after a reasonable inquiry that fully complies with the
Federal Rules of Civil Procedure, it has not altered, mutilated, discarded,
destroyed or otherwise disposed of any records, documents or other information
(other than identical copies) relating to its potential liability regarding the Site
since notification of potential liability by any Trustee.

XXI1. NOTICES AND SUBMISSIONS

61. Whenever notice is required to be given or a document is required to
be sent by one Party to another under the terms of this Decree, it will be directed
to the individuals at the addresses specified below, unless those individuals or
their successors give notice of a change to the other Parties in writing. Written
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notice as specified constitutes complete satisfaction of any written notice

requirement of the Decree for Plaintiffs and Defendant
As to the United States and as to DOJ:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Washington, D.C. 20044-7611

(DJ #90-11-3-07227/1)

Michael J. Zevenbergen

U.S. Department of Justice

c/o NOAA/Damage Assessment
7600 Sand Point Way, NE
Seattle, WA 98115

As to NOAA:

Laurie Lee

NOAA Office of General Counsel
501 W. Ocean Blvd., Suite 4470
Long Beach, CA. 90802

As to the United States Department of the Interior:

Barry Stein )
U.S. Department of the Interior
Office of the Solicitor

805 S.W. Broadway, Suite 600
Portland, OR 97205

CONSENT DECREE -42-
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Jeff Krausmann _

U.S. Fish & Wildlife Service
510 Desmond Dr. SE, Suite 102
Lacey, WA 98503-1263

As to the State:

Craig Thompson

Toxics Cleanup Program
State of Washington

P.O. Box 47600

Olympia, WA 98504-7600

As to the Suquamish Tribe:

Melody Allen

Suquamish Tribe

Legal Department

P.O. Box 498

Suquamish, WA 98392-0498

As to the Muckleshoot Indian Tribe:

Mr. Rob Otsea

Office of the Tribal Attorney
Muckleshoot Indian Tribe
39015 172nd Avenue S.E.
Auburn, WA 98002

As to Boeing:

Steven E. Rusak

The Boemlg Company
MC 7A-X

P.O. Box 3707

Seattle, WA 98124-2207

Mark W. Schneider
Perkins Coie LLP
1201 Third Ave., Suite 4800
Seattle, WA 98101-3099
XXIV. EFFECTIVE DATE

62. The effective date of this Consent Decree shall be the date upon

which this Consent Decree is entered by the Court, except as otherwise provided

herein.
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XXV. RETENTION OF JURISDICTION

63.  This Court retains jurisdiction over both the subject matter of this
Consent Decree and the Parties for the duration of the performance of the terms
and provisions of this Consent Decree for the purpose of enabling any of the
Parties to apply to the Court at any time for such further order, direction, and
relief as may be necessary or appropriate for the construction or modification of
this Consent Decree, or to effectuate or enforce compliance with its terms, or to
resolve disputes in accordance with Section XIV (Dispute Resolution) hereof.

XXVI. INTEGRATION/APPENDICES

64. This Decree and its appendices constitute the final, complete, and
exclusive agreement and understanding with respect to the settlement embodied in
this Decree. The Parties acknowledge that there are no representations,
agreements, or understandings relating to the settlement other than those
expressly contained in this Decree. The terms “Consent Decree” and “Decree” as
used herein include the appendices to this Consent Decree, unless expressly
indicated to the contrary. The following appendices are attached to and
incorporated into this Consent Decree:
Appendix A Boeing Habitat Project Scope of Work
Appendix B Project Site deed restrictions

XXVII. MODIFICATION

65. No material modifications shall be made to any requirement under
this Consent Decree without written notification to and written approval of the
United States Department of Justice and the Trustees, Defendant and the Court.
Modifications to this Consent Decree exclusive of the appendices incorporated
within that do not materially alter the terms of this Consent Decree may be made
by written agreement between the United States Department of Justice, the
Trustees and Defendant. Modifications to any of the appendices to this Consent
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Decree that do not materially alter any of the terms of this Consent Decree may be
made by written agreement between the Trustees and Defendant.
XXVIII. ENFORCEMENT

66. The requirements of this Consent Decree, including but not limited to
deadlines, schedules and Project designs, are independently enforceable. Any
delay or failure of the Trustees to enforce any requirement will not preclude or
prejudice the subsequent enforcement of the same or another requirement.

XXIX. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

67. This Decree will be lodged with the Court for a period of not less
than 30 days for public notice and comment. The Plaintiffs each reserve the right
to withdraw or withhold their consent if the comments regarding the Decree
disclose facts or considerations that indicate this Decree is inappropriate,
improper, or inadequate. Defendant consents to the entry of this Decree without
further notice.

68. If for any reason this Court does not approve this Decree in the form
presented, this Decree may be voided at the sole discretion of any Party, and the
terms of the agreement may not be used as evidence in any litigation among the
Parties.

XXX. TERMINATION

69. When all actions required under Section VII have been taken and all
payments required under Sections X, X1, and XII have been made, the parties may
move to partially terminate this Consent Decree. Notwithstanding the previous
sentence, the following provisions of this Decree shall survive any motion for
termination: Paragraphs 20 and 21of Section VII; Section VIII (“Access to
Information and Project Site”); Section XIV (“Dispute Resolution™); Section
XVIII (*Covenant Not to Sue by Plaintiffs”); Section XIX (“Reservations of
Rights™); Section XX (“Covenant Not To Sue by Defendant”), Section XXI
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(“Effect of Settlement; Contribution Protection”); and Section XXV (“Retention
of Jurisdiction”).
XXXI. SIGNATORIES/SERVICE

70.  The Assistant Attorney General for the Environment and Natural
Resources Division of the United States Department of Justice and each
undersigned representative of the State, the Suquamish Tribe, the Muckleshoot
Indian Tribe and Defendant certifies that he or she is authorized to enter into the
terms and conditions of this Decree and to execute and bind legally the Party that
he or she represents to this document.

71.  Defendant agrees not to oppose entry of this Decree by this Court or
to challenge any provision of this Decree unless any Plaintiff has notified
Defendant in writing that it no longer supports entry of the Decree.

72.  Defendant will identify on the attached signature page the name and
address of an agent who is authorized to accept service of process by mail on
behalf of it with respect to all matters relating to this Decree. Defendant agrees to
accept service in that manner and to waive the formal service requirements set
forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable local
rules of this Court, including but not limited to service of a summons. Defendant
need not file an answer to the complaint in this action unless or until the Court
expressly declines to enter this Decree.

XXXII. FINAL JUDGMENT

73.  Upon approval and entry of this Consent Decree by the Court, this
Consent Decree shall constitute a final judgment between and among the United
States, the State, the Suquamish Tribe, the Muckleshoot Indian Tribe, and
Defendant. The Court finds that there is no just reason for delay and therefore

enters this judgment as a final judgment under Fed. R. Civ. P. 54 and 58.
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SO ORDERED THIS 14 DAY OF DECEMBER 2010.

(Bufd

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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Signature Page for Consent Decree regarding the Lower Duwamish Waterway

FOR THE UNITED STATES OF AMERICA:

Date:
Assistant Attorney General o
Environment & Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

Date:

Senior Counsel )
Environmental Enforcement Section
Environment & Natural Resources Division
U.S. Department of Justice

c/o NOAA Damage Assessment

7600 Sand Point Way, NE

Seattle, Washington 98115
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Signature Page for Consent Decree regarding the Lower Duwamish Waterway

FOR THE BOEING COMPANY::

Date:

STEVEN SHESTAG
Director of Enterprise Remediation
The Boeing Company

Date:

STEVEN E. RUSAK

Counsel for Environment, Health and Safety
Office of the General Counsel

The Boeing Company

Date:

Perkins Coie LLP
1201 Third Ave., Suite 4800
Seattle, WA 98101-3099
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Signature Page for Consent Decree regarding the Lower Duwamish Waterway

FOR THE STATE OF WASHINGTON:

Date:
Ted Sturdevant
Director
Department of Ecology
Date:

CONSENT DECREE

Nels Johnson
Assistant Attorney General
State of Washington

-50-
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Signature Page for Consent Decree regarding the Lower Duwamish Waterway

FOR THE SUQUAMISH TRIBE:

Date:

Leonard Forsman

Chairman

Suquamish Tribe

Post Office Box 498
Suquamish, Washington 98392
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Signature Page for Consent Decree regarding the Lower Duwamish Waterway

FOR THE MUCKLESHOOT INDIAN TRIBE:

Date:

Charlotte Williams
Chairperson _ )
Muckleshoot Indian Tribe
39015 172" Ave. S.E.
Auburn, WA 98092-9763
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