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I. BACKGROUND 
  

A. The United States of America (“United States”), on behalf of the Administrator of 

the United States Environmental Protection Agency (“EPA”), filed a complaint in this matter on 

, 2003 pursuant to Sections 106 and 107 of the Comprehensive Environmental 

Response, Compensation, and Liability Act (“CERCLA”), 42 U.S.C. §§ 9606 and 9607. 
  

B. The United States in its complaint seeks, inter alia: (1) rermbursement of costs 

incurred or to be incurred by EPA and the Department of Justice for response actions at the 
Mattiace Petrochemical Superfund Site in the City of Glen Cove, Nassau County, New York, 

together with accrued interest; and (2) performance of studies and response work by the Work 

Settling Parties at the Site consistent with the National Contingency Plan, 40 C.F.R. Part 300 (as 

amended) (“NCP”). 

C. In accordance with the NCP and Section 121(f)(1)(F) of CERCLA, 42 U.S.C. 

§ 9621(f)(1)(F), EPA notified the State of New York (the “State’’) on July 27, 2001, of 

negotiations with potentially responsible parties regarding the takeover of the Site operation and 

maintenance, and EPA has provided the State with an opportunity to participate in such 

negotiations and be a party to this Consent Decree. 

D. The State (including Erin M: Crotty, Commissioner of the New York State 

Department of Environmental Conservation, as Trustee of the State of New York Natural 

Resources) has joined in the United States’ complaint against the defendants in this Court and 

has alleged that the defendants are liable to the State under Section 107 of CERCLA, 42 U.S.C. 
§ 9607 for cleanup of the Site, damages to Natural Resources, and recovery of response costs 

incurred and to be incurred by the State at the Site, together with accrued interest. 

E. In accordance with Section 122(j)(1) of CERCLA, 42 U.S.C. § 9622())(1), EPA 

notified the National Oceanic and Atmospheric Administration and the U.S. Department of 

Interior Fish and Wildlife Service on March 7, 2002, of negotiations with potentially responsible 

parties regarding the release of hazardous substances that may have resulted in injury to the 

Natural Resources under Federal trusteeship and encouraged those agencies to participate in the 

negotiation of this Consent Decree. 

F. The Settling Parties include the following classes of parties: the Work Settling 

Parties (comprised of TRC as hereinafter defined, and the Group A Settling Parties); the Group B 
Settling Parties; the Owner Settling Party; the Operator Settling Parties; the De Minimis Settling 

Parties; and the Ability to Pay Settling Parties. The Settling Parties do not admit any liability to 

the Plaintiffs arising out of the transactions or occurrences alleged in the complaints, nor do they 

admit any of the allegations in said complaints, including those pertaining to their having 

arranged for disposal or transportation of hazardous substances to the Site, otherwise having 

responsibility for shipments to the Site, or in any other manner causing the past or current 

presence of CERCLA hazardous substances at the Mattiace Petrochemical Superfund Site. The 

Settling Parties do not admit that the alleged release or threatened release of hazardous 

substance(s) at or from the Site constitutes an imminent or substantial endangerment to the 

public health or welfare or the environment, and do not admit any other issue of law or fact, 

except as specifically provided herein.
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G. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA placed the Site on 

the National Priorities List, set forth at 40 C.F.R. Part 300, Appendix B, by publication in the 

Federal Register on March 30, 1989, 54 Fed. Reg. 13296. The State placed the Site on its 

Registry of Inactive Hazardous Waste Disposal Sites, pursuant to New York State Environmental 

Conservation Law Section 27-1305. 

H. In response to a release or a substantial threat of a release of a hazardous 

substance(s) at or from the Site, EPA commenced on April 24, 1989, a Remedial Investigation 

and Feasibility Study (“RI/FS”) for the Site pursuant to the NCP. Prior to completionof the 

RI/FS, EPA issued a Record of Decision pertaining to a portion of the Site on September 27, 
1990. | 

I, EPA completed a Remedial Investigation (““RI’) Report on April 12, 1991, and 

EPA completed a Feasibility Study (“FS”) Report on May 24, 1991. 

J. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA published notice of 

the completion of the FS and of the proposed plan for remedial action on May 17, 1991, ina 

major local newspaper of general circulation. EPA provided an opportunity for written and oral 

comments from the public on the propesed plan for remedial action. A copy of the transcript of 

the public meeting is available to the public as part of the administrative record upon which the 

Regional Administrator based the selection of the response action. 

K. The decision by EPA on the remedial action to be implemented at the Site is 

embodied in a final Record of Decision (“ROD”), executed on June 27, 1991, on which the State 

has given its concurrence. The ROD includes EPA’s explanation for any significant differences 

between the final plan and the proposed plan as well as a responsiveness summary to the public 

comments. Notice of the final plan was published in accordance with Section 117(b) of 

CERCLA. 

L. Based on the information presently available to EPA and the State, EPA and the 

State believe that the Work will be properly and promptly conducted by the Work Settling 

Parties if conducted in accordance with the requirements of this Consent Decree and its 

appendices. 

M. Solely for the purposes of Section 113(j) of CERCLA, the Remedial Action 

selected by the ROD and the Work to be performed by the Work Settling Parties shall constitute 

a response action taken or ordered by the President. 

N. Each Ability to Pay Settting Party has represented to the United States that it 

desires to settle its potential liability at the Site, but that it is either unable to pay its full share of 

the Site cleanup and response costs or is unable to pay its full share of the Site cleanup and 

response costs except over an extended period of time, with Interest. Each Ability to Pay 

Settling Party was requested to provide and has provided certain financial information to the 

United States to substantiate its contention that it has a limited ability to pay. The United States 

considered and analyzed this information and has determined, based on this information, that 
each Ability to Pay Settling Party is unable to pay all costs incurred and to be incurred in the
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future by the United States, or by others, in responding to the release or threat of release of 

hazardous substances at the Site. The amount required of each Ability to Pay Settling Party 

pursuant to this Consent Decree represents the United States’ assessment of the maximum 

amount that each such Ability to Pay Settling Party should be required to pay to discharge its 

potential liability at the Site given its limited financial means. 

O. The Regional Administrator of EPA Region II has made the following 

determinations concerning the de minimis Settling Parties (“De Minimis Settling Parties”) listed 

in Appendix G of this Consent Decree: 

1. Prompt settlement with the De Minimis Settling Parties 1s practicable and 

in the public interest within the meaning of Section 122(g)(1) of CERCLA, 42 U.S.C. 

§ 9622(g)(1); 

2. The payment that each De Minimis Settling Party is required to make 

under this Consent Decree involves only a minor portion of the response costs at the Site within 

the meaning of Section 122(g)(1) of CERCLA, 42 U.S.C. § 9622(g)(1), based upon EPA’s 

estimate that the total response costs incurred and to be incurred at or in connection with the Site 

by the EPA Hazardous Substance Superfund and by private parties 1s approximately $40 million; 

and 

3, The amount of hazardous substances contributed to the Site by each De 

Minimis Settling Party and the toxic or other hazardous effects of the hazardous substances 

contributed to the Site by each De Minimis Settling Party are minimal in comparison to other 

hazardous substances at the Site within the meaning of Section 122(g)(1)(A) of CERCLA, 42 

U.S.C. § 9622(g)(1)(A). After considering the statutory criteria for de minimis treatment, EPA 

determined, based on the Site information presently available to EPA, that the amount of 

hazardous substances contributed to the Site by each De Minimis Settling Party is between 

0.005% and 0.25% of the hazardous substances at the Site and the hazardous substances 

contributed by each De Minimis Settling Party to the Site are not significantly more toxic or of 

significantly greater hazardous effect than other hazardous substances at the Site. 

P. TRC, as defined herein, has been retained by the Group A Settling Parties (the 

group of Settling Parties believed by EPA to have contributed relatively higher volumes of waste 

to the Site) to perform the Work under this Consent Decree. The Work Settling Parties have 

determined that TRC’s performance of the Work would be best effectuated through TRC 

becoming a jointly and severally obligated Settling Party to this Consent Decree. To ensure the 

fulfillment of TRC’s primary obligations under this Consent Decree, the Group A Settling 

Parties have paid for a policy of insurance from Commerce and Industry Insurance Company in 

an amount of $25,000,000, which Commerce and Industry Insurance Company shall issue upon 

notice of entry of this Consent Decree. While TRC may receive technical direction from EPA in 

TRC’s performance of the Work, it is understood by the Parties to this Consent Decree that, as 

between TRC and the United States, this Consent Decree is not and should not be construed as a 

contract governed by the Federal Acquisition Regulations, 48 C.F.R. §§ 2.100, et seq.
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Q. The Group B Settling Parties are parties identified by EPA as having de minimis 

status at the Site, but who have opted not to join the CERCLA Section 122(g) settlement in this 

Consent Decree. The Group B Settling Parties will not perform the Work, but will pay a sum 

certain for Past Response Costs, the Work, and Future Response Costs, as set forth in Paragraph 

51.a. As set forth below, the Group B Settling Parties are subject to reopeners that are in 

addition to those to which the De Minimis Settling Parties are subject. 

R. The Parties recognize, and the Court by entering this Consent Decree finds, that 

this Consent Decree has been negotiated by the Parties in good faith and implementation of this 

Consent Decree will expedite the cleanup of the Site and will avoid prolonged and complicated 

litigation between the Parties, and that this Consent Decree is fair, reasonable, and in the public 

interest. 

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed: 

II. JURISDICTION 
  

1. This Court has jurisdiction over the subject matter of this action pursuant to 28 

U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§ 9606, 9607, and 9613(b). This Court also has 
personal jurisdiction over the Settling Defendants. Solely for the purposes of this Consent 

Decree and the underlying complaints, Settling Defendants waive all objections and defenses that 

they may have to jurisdiction of the Court or to venue in this District. Settling Defendants shall 

not challenge the terms of this Consent Decree or this Court’s jurisdiction to enter and enforce 
this Consent Decree. Furthermore, Settling Party TRC agrees unconditionally to submit itself to 

the jurisdiction of this Court and to be bound by the terms of this Consent Decree, and shall not 

challenge this Court’s jurisdiction to enter and enforce this Consent Decree. 

Ill, PARTIES BOUND 
  

2. This Consent Decree applies to and is binding upon the United States and the 

State and upon Settling Parties and their heirs, successors, and assigns. Any change in 

ownership or corporate status of a Settling Party including, but not limited to, any transfer of 

assets or real or personal property, shall in no way alter such Settling Party’s responsibilities 

under this Consent Decree. 

3. The Work Settling Parties shall provide a copy of this Consent Decree to each 

contractor hired to perform the Work (as defined below) required by this Consent Decree and to 

each person representing the Work Settling Parties with respect to the Site or the Work and shall 

condition all contracts entered into hereunder upon performance of the Work in conformity with 

the terms of this Consent Decree. The Work Settling Parties or their contractors shall provide 

written notice of the Consent Decree to all subcontractors hired to perform any portion of the 

Work required by this Consent Decree. The Work Settling Parties shall nonetheless be 

responsible for ensuring that their contractors and subcontractors perform the Work required by 

this Consent Decree. With regard to the activities undertaken pursuant to this Consent Decree, 

each contractor and subcontractor shall be deemed to be in a contractual relationship with the
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Work Settling Parties within the meaning of Section 107(b)(3) of CERCLA, 42 U.S.C. 

§ 9607(b)(3). 

TV. DEFINITIONS 
  

4. Unless otherwise expressly provided herein, terms used in this Consent Decree 

which are defined in CERCLA or in regulations promulgated under CERCLA shall have the 

meaning assigned to them in CERCLA or in such regulations. Whenever terms listed below are 

used in this Consent Decree or in the appendices attached hereto and incorporated hereunder, the 

following definitions shall apply: 

“Ability to Pay Settling Parties” shall mean those parties listed in Appendix F and 

described further in Paragraph N, above. 

“CERCLA” shall mean the Comprehensive Environmental Response, Compensation, and 

Liability Act of 1980, as amended, 42 U.S.C. §§ 9601, et seq. 

“Consent Decree” shall mean this Decree and all appendices attached hereto (listed in 

Section XXIX). In the event of conflict between this Decree and any appendix, this Decree shall 

control. 

“Day” shall mean a calendar day unless expressly stated to be a working day. “Working 

Day” shall mean a day other than a Saturday, Sunday, or Federal holiday. In computing any 

period of time under this Consent Decree, where the last day would fall on a Saturday, Sunday, 

or Federal holiday, the period shall run until the close of business of the next Working Day. 

“Default” shall mean the occurrence, as determined by EPA, in its sole discretion, of one 

or more of the following: 1) EPA’s issuance to TRC of three or more written notices stating that 

an instance of noncompliance by TRC with a requirement of this Consent Decree has occurred 

for which EPA has assessed or is assessing stipulated penalties and which constitutes a violation 

which could result in default; 2) implementation of the Work by TRC in a manner which may 

cause endangerment to human health or the environment; or 3) TRC’s cessation of performance 

of the Work for any reason, including insolvency and/or bankruptcy. 

“De Minimis Settling Parties” shall mean those parties listed in Appendix G and 

described further in Paragraph O, above. 

“DOI” shall mean the United States Department of the Interior and any successor 

departments or agencies of the United States. 

“Effective Date” shall be the effective date of this Consent Decree as provided in 

Paragraph 118. 

“EPA” shall mean the United States Environmental Protection Agency and any successor 

departments or agencies of the United States. 

“Future Response Costs” shall mean all costs, including, but not limited to, direct and 

indirect costs, that the United States incurs after the Effective Date of this Consent Decree in 

reviewing or developing plans, reports and other items pursuant to this Consent Decree, verifying



-6- 

the Work, or otherwise implementing, overseeing, or enforcing this Consent Decree, including, 

but not limited to, payroll costs, contractor costs, travel costs, laboratory costs, the costs incurred 

pursuant to Sections VII, [X (including, but not limited to, the cost of attorney time and any 
monies paid to secure access and/or to secure or implement institutional controls including, but 

not limited to, the amount of just compensation), XV, and Paragraph 87 of Section XXI. Future 

Response Costs shall also include all Interim Response Costs. 

“Group A Settling Parties” shall mean those parties listed in Appendix D and described 

further in Paragraph P, above. 

“Group B Settling Parties” shall mean those parties listed in Appendix E and described 

further in Paragraph Q, above. 

“Interim Response Costs” shall mean all costs, including direct and indirect costs, paid by 

the United States in connection with the Site between July 19, 2002 and the Effective Date of 

this Consent Decree. 

“Interest” shall mean interest at the rate specified for interest on investments of the EPA 

Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded annually on 

October 1 of each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate of interest 

shall be the rate in effect at the time the interest accrues. The rate of interest is subject to change 

on October 1 of each year. 

‘“Mattiace Remediation Trust” shall mean the Mattiace Petrochemical Superfund Site 

Remediation Trust, a non-interest bearing account established by the Group A Settling Parties 

and referred to in Section XVI (PAYMENTS FOR RESPONSE COSTS AND NATURAL RESOURCE 

DAMAGES; CONFESSION OF JUDGMENT). 

“National Contingency Plan” or “NCP” shall mean the National Oil and Hazardous 

Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 

42 U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments thereto. 

“Natural Resources” shall mean “natural resources” as that term is defined in Section 

101(16) of CERCLA, 42 U.S.C. § 9601(16). 

“Natural Resource Damages” shall mean damages for injury to, destruction of, or loss of 

natural resources, including the reasonable costs of assessing such injury, destruction, or loss, as 

provided in Section 107(a)(4)(C) of CERCLA, 42 U.S.C. § 9607(a)(4)(C). 

‘Natural Resource Trustees” shall mean the designated Federal and State officials who 

may act on behalf of the public as trustees for the Natural Resources at and around the Site, 

namely, the National Oceanic and Atmospheric Administration and the United States Department 

of the Interior represented by the United States Fish and Wildlife Service as the Federal trustees 
for Natural Resources at and around the Site; and the Commissioner of the New York State 

Department of Environmental Conservation as the State trustee for Natural Resources. 

“NOAA” shall mean the National Oceanic and Atmospheric Administration, and any 

successor departments or agencies of the United States.
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“NYSDEC” shall mean the New York State Department of Environmental Conservation 

and any successor departments or agencies of the State. 

“Operation and Maintenance” or “O & M” shall mean all activities required to maintain 
and monitor the effectiveness of the Remedial Action as required pursuant to this Consent 

Decree and the Statement of Work (“SOW”). 

‘Operator Settling Parties” shall mean Louis J. Mattiace and William J. Mattiace, who are 

individuals residing in Jacksonville, Florida, and Otto P. Mattiace, who is an individual residing 

in East Norwich, New York. 

“Owner Settling Party” shall mean Mattiace Industries, Inc., successor by name change to 

Mattiace Industrial Sales Co., Inc., the record owner of the Site property. 

“Paragraph” shall mean a portion of this Consent Decree identified by an arabic numeral 

or an upper case letter. 

“Parties” shall mean the United States, the State of New York, including Enn M. 

Crotty, Commissioner of the New York State Department of Environmental Conservation, as 

Trustee of the State of New York Natural Resources, and the Settling Parties. 

“Past Response Costs” shall mean all costs, including, but not limited to, direct and 

indirect costs, that the United States and/or the State paid at or in connection with the Site 
through July 19, 2002, plus interest on all such costs which has accrued pursuant to 42 U.S.C. 

§ 9607(a) through such date. . 

‘Performance Standards” shall mean the cleanup standards and other measures of 

achievement of the goals of the Remedial Action, set forth in the “Selected Remedy” Section of 

the ROD and Section I] of the SOW. 

“Plaintiffs” shall mean the United States and the State of New York, including Erin M. 

Crotty, Commissioner of the New York State Department of Environmental Conservation, as 

Trustee of the State of New York Natural Resources. 

“RCRA” shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901, 

et seq. 

“Record of Decision” or “ROD” shall mean the EPA Record of Decision relating to the 

Site signed on June 27, 1991, by the Regional Administrator, EPA Region IJ, all attachments 

thereto, and any written modifications to the ROD subsequently made or approved by EPA. 

The ROD is attached as Appendix A. 

“Remedial Action” shall mean the remedial action selected by EPA in the ROD. 

‘Section’ shall mean a portion of this Consent Decree identified by a Roman numeral. 

“Settling Defendants” shall mean the Owner Settling Party, the Operator Settling Parties, 

the Group A Settling Parties, the Group B Settling Parties, the Ability to Pay Settling Parties, and 

the De Minimis Settling Parties.
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“Settling Parties” shall mean the Settling Defendants and TRC. 

“Site” shall mean the Mattiace Petrochemical Superfund Site, encompassing 

approximately two acres, located off Garvies Point Road in the City of Glen Cove, Nassau 

County, New York, but shall not mean the nearby Li Tungsten Superfund Site as defined by 

EPA. The Site includes, but is not limited to, the Site Property. A legal description of the Site 

Property and a map of the Site are attached in Appendix C. 

“Site Property” shall mean the real property known and described as 16 Garvies Point 

Road, Glen Cove, New York and Nassau County Tax Map Section 21, Block A, Lot 595, the 

record owner of which 1s Mattiace Industrial Sales Co., Inc., predecessor by name change to 

Owner Settling Party Mattiace Industries, Inc. 

“State” shall mean the State of New York, including its agencies. 

“State Law” shall mean any statute, rule, regulation, guideline, policy, directive, order, or 

common law of the State of New York, including without limitation the New York 

Environmental Conservation Law, N.Y. Envt’l Cons. Law §§ 27-1301, et seq., and the New 

York Oil Spill Prevention, Control, and Compensation Act, N.Y. Nav. Law §§ 171, et seq. 

“State Oversight Costs” shall mean any costs the State incurs in participating in the 

oversight of the’ Work, other than costs which are paid or reimbursed through a Cooperative 

Agreement between EPA and the State regarding the Site. 

“Statement of Work” or “SOW” shall mean the statement of work for implementation of 

the Operation and Maintenance at the Site, and any modifications made in accordance with this 

Consent Decree. The SOW is attached hereto as Appendix B. 

“Supervising Contractor” shall mean the principal contractor retained by the Group A 
Settling Parties to supervise and direct the implementation of the Work under this Consent 
Decree. 

“TRC” shall mean TRC Companies, Inc., a publicly-traded corporation organized and 

existing under the laws of the State of Delaware, and TRC Engineers, Inc., a corporation 

organized and existing under the laws of the State of Connecticut, and the corporate successors, 

if any, of these entities. 

“United States’ shall mean the United States of America. 

_ “Waste Material’’ shall mean (1) any “hazardous substance” under Section 101(14) of 

CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or contaminant under Section 101(33) of 

CERCLA, 42 U.S.C. § 9601(33); (3) any “solid waste” under Section 1004(27) of RCRA, 42 

U.S.C. § 6903(27); and (4) any “hazardous material” as defined under 6 NYCRR Part 371. 

“Work” shall mean all activities the Work Settling Parties are required to perform under 

this Consent Decree, except those required by Section XXV (Retention of Records). 

“Work Settling Parties” shall mean TRC and the Group A Settling Parties.
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V. GENERAL PROVISIONS 
  

5. Objectives of the Parties. 
  

a. The objectives of the Parties in entering into this Consent Decree are to: 

protect public health and welfare and the environment by providing for the implementation of 

Operation and Maintenance at the Site by the Work Settling Parties; reimburse Past Response 

Costs; provide for the payment of Future Response Costs; and resolve the claims of Plaintiffs 

against all Settling Parties to the extent provided in this Consent Decree. 

b. The further objectives of the Plaintiffs and the De Minimis Settling Parties 

in entering into this Consent Decree are: 

1. to reach a final settlement among the Parties with respect to the 

Site pursuant to Section 122(g) of CERCLA, 42 U.S.C. § 9622(g), that allows De Minimis 

Settling Parties to make a cash payment, including a premium, to resolve their alleged civil 

liability under Sections 106 and 107 of CERCLA, 42 U.S.C. §§ 9606 and 9607, and under State 

Law, for injunctive relief with regard to the Site and for response costs incurred and to be 

incurred at or in connection with the Site, thereby reducing litigation relating to the Site; 

il. to simplify any remaining administrative and judicial enforcement 

activities concerning the Site by eliminating a substantial number of potentially responsible 

parties from further involvement at the Site; and 

ill. to obtain settlement with the De Minimis Settling Parties for their 

fair share of response costs incurred and to be incurred at or in connection with the Site by the 

EPA Hazardous Substance Superfund, by the State, and by private parties, to provide for full and 

complete contribution protection for De Minimis Settling Parties with regard to the Site pursuant 

to Sections 113(f)(2) and 122(g)(5) of CERCLA, 42 U.S.C. §§ 9613(f)(2) and 9622(g)(5). 

6. Commitments by Settling Parties. 
  

a. Group B Settling Parties, Ability to Pay Settling Parties, and De 

Minimis Settling Parties. Each Group B Settling Party, Ability to Pay Settling Party, and De 

Minimis Settling Party is obligated to make the payment(s) required of it under Paragraph 51.a. 

below and Appendices F and G, respectively, and to comply with all other requirements which 

this Consent Decree assigns to them or to the “Settling Parties” as a whole. 

b. Owner Settling Party and Operator Settling Parties. The Owner 

Settling Party and the Operator Settling Parties are obligated to comply with the terms set forth 

in Paragraphs 9 and 56, and Sections [IX (ACCESS AND INSTITUTIONAL CONTROLS) and XXV 

(RETENTION OF RECORDS) below, and to comply with all other requirements which this Consent 

Decree assigns to them or to the “Settling Parties” as a whole. 

C. Work Settling Parties. 

1. The Work Settling Parties shall finance and perform the Work in 

accordance with this Consent Decree, the ROD, the SOW, and all work plans and other plans,
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standards, specifications, and schedules set forth herein or developed and approved pursuant to 

this Consent Decree. TRC and the Group A Settling Parties, respectively, are also obligated to 

make the payments required of them under Section XVI (PAYMENTS FOR RESPONSE COSTS AND 

NATURAL RESOURCE DAMAGES; CONFESSION OF JUDGMENT) below. Further, TRC and the Group 

A Settling Parties are obligated to comply with all requirements which this Consent Decree 

assigns to the “Settling Parties” as a whole. 

nie TRC has been retained by the Group A Settling Parties to perform 

the Work and satisfy other obligations of the Work Settling Parties under this Consent Decree. 

Notwithstanding the Group A Settling Parties’ retention of TRC, the Work Settling Parties 

recognize that their obligations as referenced in this subparagraph c. are joint and several. 

Nevertheless, unless and until subparagraph c.iil. or c.viii., below, become applicable, EPA will 

initially seek corrective measures, in its enforcement discretion, only from TRC for 

noncompliance with a requirement which this Consent Decree assigns to the “Work Settling 

Parties” as a whole or “TRC.” EPA may take such efforts to induce TRC to remedy such 

noncompliance, as EPA, in its sole discretion, deems appropmiate. If, despite those efforts by 

EPA, TRC does not remedy the noncompliance, EPA may direct the Work Settling Parties to 

remedy the noncompliance, and their failure to do so, unless excused under Section XVIII 

(FORCE MAJEURE), shall make them liable for stipulated penalties under Section XX below. 

iil. Default. if EPA determines that TRC is in Default, as that term 1s 

defined above in Section IV (DEFINITIONS), EPA may issue a written Notice of Default to the 

Group A Settling Parties. EPA’s decision to issue a Notice of Default is in EPA’s sole discretion 

and shall not be subject to dispute resolution. The written Notice of Default will state whether 

TRC may continue to perform the Work while the Group A Settling Parties replace TRC or 

whether a temporary contractor (not TRC) shall be retained by the Group A Settling Parties to 

perform the Work during the time in which the Group A Settling Parties are replacing TRC. The 

obligations and procedures of the Group A Settling Parties for replacing TRC pursuant to this 

subparagraph are as follows: 

(1) Notice of Default Requiring Temporary Contractor. Within 

fourteen (14) days of receipt of an EPA Notice of Default requiring a temporary contractor, the 

Group A Settling Parties shall propose in writing, for EPA approval, a temporary contractor to 

perform the Work while the Group A Settling Parties are replacing TRC. In this instance, TRC 

shall remain subject to all requirements of this Consent Decree, including stipulated penalties for 

noncompliance. However, upon EPA written notification to TRC that a temporary contractor has 

been retained by the Group A Settling Parties and approved by EPA, additional daily stipulated 

penalties shall cease to accrue against TRC. Written proposals for both the temporary contractor 

and TRC’s permanent replacement shall be in accordance with the criteria set forth in 
subparagraph c.v., below. The temporary contractor must begin performance of the Work within 

five (5) days of receipt of EPA’s authorization to proceed or such other longer time period as 

specified in writing by EPA. The Group A Settling Parties may propose additional temporary 

contractors that are subject to EPA approval. 
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(2) Notice of Default Not Requiring a Temporary Contractor. 

Upon EPA’s issuance of a Notice of Default not requiring a temporary contractor, TRC shall 

continue to perform the Work and remain subject to all requirements of this Consent Decree, 

including stipulated penalties for noncompliance, until TRC’s permanent replacement is 

approved and authorized, consistent with subparagraph c.111.(3) below, to perform the Work and 

does in fact commence performance of the Work. 

  

(3) TRC’s Permanent Replacement. Within sixty (60) days of 

receipt of the Notice of Default, the Group A Settling Parties shall submit a written proposal for 

EPA approval regarding TRC’s permanent replacement, which may be, but need not be, a 

temporary contractor retained by the Group A Settling Parties under subparagraph 6.c.i11.(1) 

above. TRC’s permanent replacement must begin performance of the Work within five (5) days 

of the later of: (A) receipt of EPA’s authorization to proceed; and (B) approval by the Court of 

TRC’s permanent replacement as a party to this Consent Decree. 

  

(4) Stipulated Penalties. Failure of the Group A Settling Parties 

to comply with any of their obligations under this subparagraph c.1., Default, shall cause the 

accrual of stipulated penalties as to them, jointly and severally. If EPA disapproves a temporary 

contractor or permanent replacement for TRC proposed under this subparagraph c.iii., stipulated 

penalties shall begin to accrue against the Group A Settling Parties on the date of the disapproval 

notice and such penalties shall be payable in the event that (A) the Group A Settling Parties do 

not identify another proposed temporary contractor or permanent replacement for TRC for EPA 

approval within ten (10) days of notice of such disapproval by EPA, or (B) the Group A Settling 

Parties do timely propose another proposed temporary contractor or permanent replacement for 

TRC but EPA disapproves that contractor as well. The stipulated penalties that may accrue 

against the Group A Settling Parties and become payable pursuant to this subparagraph are in 

addition to any other stipulated penalties that may accrue pursuant to Paragraphs 71-73, and any 

other remedy that may be available to the United States. 

  

lV. Replacement of TRC by the Group A Settling Parties. In the event 

that the Group A Settling Parties decide to replace TRC even though EPA has not determined 

that TRC is in Default, they shall immediately notify EPA in writing of such decision and of 

their proposed permanent replacement in accordance with the criteria set forth in subparagraph 

c.v., below. Any proposal by the Group A Settling Parties to replace TRC shall also be a 

proposal to replace the Supervising Contractor under Paragraph 10, below. Any proposed 

permanent replacement is subject to EPA and Court approval. Performance of the Work by such 

replacement shall not begin until EPA has issued an authorization to proceed to such contractor 

and the Court has approved the contractor as TRC’s permanent replacement and a party to this 

Consent Decree. TRC shall continue to perform the Work and shall remain subject to all 

requirements of this Consent Decree, including stipulated penalties for noncompliance, until 

EPA notifies TRC in writing that EPA and the Court have approved a permanent replacement for 

TRC. -
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v. Criteria for a Temporary Contractor or TRC’s Permanent 

Replacement. When proposing to EPA either a temporary contractor or a permanent replacement 

pursuant to this subparagraph 6.c., the Group A Settling Parties must submit in wniting the 

proposed contractor’s qualifications and demonstrate that it has a quality system that complies 

with ANSI/ASQC E4-1994, “Specifications and Guidelines for Quality Systems for 

Environmental Data Collection and Environmental Technology Programs” (American National 

Standard, January 5, 1995), by submitting a copy of its Quality Management Plan (QMP). The 

QMP should be prepared in accordance with “EPA Requirements for Quality Management Plans 

(QA/R-2)” (EPA/240/B-01/002, March 2001) or equivalent documentation as determined by 

EPA. 

Vi. Notice to Proposed Replacement for TRC. The Group A Settling 

Parties shall submit the following information to any potential permanent replacement for TRC: 

1) a copy of this Consent Decree; 2) notice that any permanent replacement shall be subject to 

EPA approval; and 3) notice that any permanent replacement must voluntarily become bound by 

the terms of this Consent Decree and assume the obligations of TRC through execution of a 

signature page which shall be an addendum to this Consent Decree and which shall constitute a 

modification pursuant to Section XX XI (MODIFICATION) for which Court approval is required. 

vii. Stipulated Penalties During Performance of Work by Temporary 

Contractor. In addition to any other stipulated penalties that may accrue against the Group A 

Settling Parties, the Group A Settling Parties shall be jointly and severally liable under this 

Consent Decree for stipulated penalties for noncompliance by a temporary contractor. 

vill. Failure of TRC’s Replacement to become a Party to the Consent 

Decree. If a modification to the Consent Decree which provides for TRC’s replacement is 

disapproved by the Court, the Group A Settling Parties shall, within fourteen (14) days of such 

disapproval, propose to EPA a new permanent replacement for TRC. 

IX, In the event that TRC is replaced in accordance with the provisions 

of subparagraphs c.ili., c.iv., or C.vili. above, TRC shall, thereafter, no longer be considered 

liable pursuant to this Consent Decree for the implementation of the Work; provided that, TRC 

shall continue to comply with Sections XXIV (ACCESS TO INFORMATION), XXV (RETENTION OF 

RECORDS) and Section XVII (INDEMNIFICATION AND INSURANCE) (to the extent that such 

indemnification and insurance pertains to the period when TRC was the Supervising Contractor), 

and shall remain responsible for the payment of Future Response Costs under Section XVI (to 

the extent such costs were incurred during the period before TRC was replaced) and stipulated 

penalties (to the extent assessed for noncompliant acts or omissions by TRC before it was 

replaced). Nothing herein shall be construed to release TRC from liability it may have to the 

Group A Settling Parties as a result of the performance of the Work prior to TRC’s replacement, 

or any other liability TRC may have to the Group A Settling Parties under the agreement 

between TRC and the Group A Settling Parties. 

Xx, EPA shall provide the State with a reasonable opportunity to 

review and comment on any proposed permanent replacement for TRC.
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7. Compliance With Applicable Law. All activities undertaken by the Work Settling 

Parties pursuant to this Consent Decree shall be performed in accordance with the requirements 

of all applicable Federal and state laws and regulations. The Work Settling Parties must also 

comply with all applicable or relevant and appropriate requirements of all Federal and state 

environmental laws as set forth in the ROD and the SOW. The activities conducted pursuant to 

this Consent Decree, if approved by EPA, shall be considered to be consistent with the NCP. 

  

8. Permits. 

a. As provided in Section 121(e) of CERCLA and Section 300.400(e) of the 

NCP, no permit shall be required for any portion of the Work conducted entirely on-site (i.e., 

within the areal extent of contamination or in very close proximity to the contamination and 

necessary for implementation of the Work). Where any portion of the Work that is not on-site 

requires a Federal or state permit or approval, the Work Settling Parties shall submit timely and 

complete applications and take all other actions necessary to obtain all such permits or approvals. 

b. The Work Settling Parties may seek relief under the provisions of Section 

XVIII (FORCE MAJEURE) of this Consent Decree for any delay in the performance of the Work 

resulting from a failure to obtain, or a delay in obtaining, any permit required for the Work. 

  

Cc. This Consent Decree is not, and shall not be construed to be, a permit 

issued pursuant to any Federal or state statute or regulation. 

9. Notice to Successors-in-Title. 

a. With respect to the Site Property, within fifteen (15) days after the entry of 

this Consent Decree, the Owner Settling Party shall submit to EPA for review and approval a 

notice to be filed with the Office of the County Clerk of Nassau County, State of New York 

which shall provide notice to all successors-in-title that the Site Property is part of the Site, that 

EPA selected a remedy for the Site on June 27, 1991, and that potentially responsible parties 

have entered into a Consent Decree requiring implementation of the remedy. Such notice(s) 

shall identify the United States District Court in which the Consent Decree was filed, the name 

and civil action number of this case, and the date the Consent Decree was entered by the Court. 

The Owner Settling Party shall record the notice(s) within ten (10) days of EPA’s approval of the 

notice(s). The Owner Settling Party shall provide EPA with a certified copy of the recorded 

notice(s) within ten (10) days of recording such notice(s). 

b. At least thirty (30) days prior to the conveyance of any interest in property 

located within the Site including, but not limited to, fee interests, leasehold interests, and 

mortgage interests, the Owner Settling Party conveying the interest shall give the grantee written 

notice of (i) this Consent Decree, (ii) any instrument by which an interest in real property has 

been conveyed that confers a right of access to the Site (hereinafter referred to as “access 

easements’’) pursuant to Section LX (ACCESS AND INSTITUTIONAL CONTROLS), and (iii) any 

instrument by which an interest in real property has been conveyed that confers a right to enforce 

restrictions on the use of such property (hereinafter referred to as “restrictive easements”) 

pursuant to Section IX. At least thirty (30) days prior to such conveyance, the Owner Settling
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Party conveying the interest shall also give written notice to EPA and the State of the proposed 

conveyance, including the name and address of the grantee, and the date on which notice of the 

Consent Decree, access easements, and/or restrictive easements was given to the grantee. 

C. In the event of any such conveyance, the Owner Settling Party's 

obligations under this Consent Decree, including, but not limited to, its obligation to provide or 

secure access and institutional controls, as well as to abide by such institutional controls, 

pursuant to Section IX (ACCESS AND INSTITUTIONAL CONTROLS) of this Consent Decree, shall 

continue to be met by the Owner Settling Party. In no event shall the conveyance release or 

otherwise affect the liability of the Owner Settling Party to comply with all provisions of this 
Consent Decree, absent the prior written consent of EPA. If the United States approves, the 

grantee, at the grantee’s expense, may perform some or all of the Work under this Consent 

Decree, provided that such activity shall not interfere with the activities of the Work Settling 

Parties. 

VI. PERFORMANCE OF THE WORK BY WORK SETTLING PARTIES 
  

10. Supervising Contractor. 
  

All aspects of the Work to be performed pursuant to Sections VI (PERFORMANCE 

OF THE WORK BY WORK SETTLING PARTIES), VII (REMEDY REVIEW), VIII (QUALITY ASSURANCE, 

SAMPLING AND DATA ANALYSIS), and XV (EMERGENCY RESPONSE) of this Consent Decree shall 

be under the direction and supervision of a Supervising Contractor. TRC has been approved by 

EPA as Supervising Contractor. If TRC is replaced, the replacement contractor approved by 

EPA pursuant to the provisions of subparagraph 6.c. above shall be the new Supervising 

Contractor. 

11. Operation & Maintenance. 
  

a. No later than fifteen days after entry of this Consent Decree, the Work 

Settling Parties shall submit to EPA and the State a work plan (“O & M Work Plan”) that is 

consistent with the SOW and that incorporates and provides for the continued implementation of 

the EPA’s Long-Term Remedial Action Operations and Maintenance Manual (December 1999) 

for the Site, and EPA’s Long-Term Remedial! Action Work Plan (November 1999) for the Site. 

Upon its approval by EPA, the O & M Work Plan shall be incorporated into and become 

enforceable under this Consent Decree. 

b. No later than fifteen days after entry of this Consent Decree, the Work 

Settling Parties shall submit to EPA and the State a Health and Safety Plan, consistent with the 

SOW, for all field activities to be conducted pursuant to the O & M Work Plan. The Health and 

Safety Plan shall conform to the applicable Occupational Safety and Health Administration and 

EPA requirements, including but not limited to, 29 C.F.R. § 1910.120. 

C. Within five (5) days of approval of the O & M Work Plan by EPA, after a 

reasonable opportunity for review and comment by the State, and submittal of the Health and 

Safety Plan for all field activities to EPA and the State, the Work Settling Parties shall 

implement the requirements of the O & M Work Plan. The Work Settling Parties shall submit to
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EPA and the State, for review and approval pursuant to Section XI (EPA APPROVAL OF PLANS 

AND OTHER SUBMISSIONS), all plans, submittals and other deliverables required under the 

approved O & M Work Plan in accordance with the schedule set forth in the SOW. Unless 
otherwise directed by EPA, the Work Settling Parties shall not commence Operation & 

Maintenance activities at the Site prior to approval of the O & M Work Plan. 

12. The Work Settling Parties shall continue to implement the Operation and 

Maintenance until the United States determines that the Performance Standards are achieved and 

for so long thereafter as is otherwise required under this Consent Decree. 

13. Modification of the SOW or Related Work Plans. 
  

a. If EPA determines that modification to the work specified in the SOW, 

O & M Work Plan, and/or in work plans developed thereunder is necessary to achieve and 

maintain the Performance Standards or to carry out and maintain the effectiveness of the remedy 

set forth in the ROD, EPA may require that such modification be incorporated in the SOW 

and/or such work plans, provided, however, that a modification may only be required pursuant to 

this Paragraph to the extent that it is consistent with the scope of the remedy selected in the 

ROD. In making a determination under this Paragraph, EPA shall consult with the State. 

b. For the purposes of this paragraph and Paragraphs 46 and 47 only, the 

“scope of the remedy selected in the ROD” is: 

1. in situ vacuum extraction of volatile organic contaminants from 

soil in the general Site area; 

il. groundwater extraction and treatment via air stripping and carbon 

adsorption, followed by reinjection; 

ill. operation and maintenance of the groundwater and soil gas (Le., 

soil vapor extraction) treatment facility at the Site until all performance standards are achieved; 

IV. performance of an EPA-approved long-term monitoring program 

to measure the progress of the soil and groundwater cleanup, including monitoring of surface 

water and sediments in Glen Cove Creek; 

V. excavation of pesticide “hot spots” with off-Site treatment and 
disposal; 

Vi. demolition, removal, and landfill disposal of Site structures, above- 

and below-ground storage tanks, and concrete and asphalt debris; 

vii. | decommissioning the treatment facility and restoration of the Site 

after satisfactory completion of the O & M period; and 

vill. | implementation of institutional controls to prohibit the installation 

and use of groundwater wells at the Site for drinking water purposes until groundwater cleanup 

standards are achieved.
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C. EPA and the State acknowledge that certain elements of the scope of the 

remedy as set forth above have been completed at the Site and that operation of the groundwater 

and soil vapor extraction treatment facilities at the Site is currently being performed. 

d. If the Work Settling Parties object to any modification determined by EPA 

to be necessary pursuant to this Paragraph, they may seek dispute resolution pursuant to Section 

XIX (DISPUTE RESOLUTION), Paragraph 67 (Record Review). The SOW, O & M Work Plan, 

and/or related work plans shall be modified in accordance with final resolution of the dispute. 

e. The Work Settling Parties shall implement any work required by any 

modifications incorporated in the SOW, O & M Work Plan, and/or in work plans developed 

thereunder in accordance with this Paragraph. 

f. Nothing in this Paragraph shall be construed to limit EPA’s authority to 

require performance of further response actions as otherwise provided in this Consent Decree. 

14. The Work Settling Parties acknowledge and agree that nothing in this Consent 

Decree, the SOW, or the O & M Work Plan constitutes a warranty or representation of any kind 

by Plaintiffs that compliance with the work requirements set forth in the SOW and the O & M 

Work Plan will achieve the Performance Standards. 

15. a. The Work Settling Parties shall, prior to any off-Site shipment of Waste 

Material from the Site to an out-of-state waste management facility, provide written notification 

to the appropriate state environmental official in the receiving facility’s state and to the EPA 

Project Coordinator of such shipment of Waste Material. However, this notification requirement 

shall not apply to any off-Site shipments when the total volume of all such shipments will not 

exceed ten (10) cubic yards. The Work Settling Parties shall include in the written notification 

the following information, where available: (1) the name and location of the facility to which the 

Waste Material is to be shipped; (2) the type and quantity of the Waste Material to be shipped; 

(3) the expected schedule for the shipment of the Waste Material; and (4) the method of 

transportation. The Work Settling Parties shall notify the state in which the planned receiving 

facility is located of major changes in the shipment plan, such as a decision to ship the Waste 

Material to another facility within the same state, or to a facility in another state. 

b. Before shipping any hazardous substances, pollutants, or contaminants 

from the Site to an off-site location, the Work Settling Parties shall obtain EPA’s certification 

that the proposed receiving facility is operating in compliance with the requirements of CERCLA 

Section 121(d)(3) and 40 C.F.R. Part 300.440. The Work Settling Parties shall only send 

hazardous substances, pollutants, or contaminants from the Site to an off-site facility that 

complies with the requirements of the statutory provision and regulations cited in the preceding 

sentence. 

VII. REMEDY REVIEW 
  

16. Periodic Review. The Work Settling Parties shall conduct any studies and 

investigations as requested by EPA, in order to permit EPA to conduct reviews of whether the 
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Remedial Action is protective of human health and the environment at least every five (5) years 

as required by Section 121(c) of CERCLA and any applicable regulations. 

17. EPA Selection of Further Response Actions. If EPA determines, at any time, 

after consultation with the State, that the Remedial Action is not protective of human health and 

the environment, EPA may select further response actions for the Site in accordance with the 

requirements of CERCLA and the NCP. 

  

VIII. QUALITY ASSURANCE, SAMPLING, AND DATA ANALYSIS 
  

18. The Work Settling Parties shall use quality assurance, quality control, and chain 

of custody procedures for all samples taken, in accordance with “EPA Requirements for Quality 

Assurance Project Plans (QA/R5)” (EPA/240/B-01/003, March 2001), “Guidance for Quality 

Assurance Project Plans (QA/G-5)” (EPA/600/R-98/018, February 1998), and subsequent 

amendments to such guidelines upon notification by EPA to the Work Settling Parties of such 

amendment. Amended guidelines shall apply only to procedures conducted after such 

notification. Prior to the commencement of any monitoring project under this Consent Decree, 
the Work Settling Parties shall submit to EPA for approval, after a reasonable opportunity for 

review and comment by the State, a Quality Assurance Project Plan (““QAPP”’) that 1s consistent 

with the SOW, the NCP, and applicable guidance documents. If relevant to the proceeding, the 

Parties agree that validated sampling data generated in accordance with the QAPP(s) and 

reviewed and approved by EPA shall be admissible as evidence, without objection, in any 

proceeding under this Decree. The Work Settling Parties shall ensure that EPA and State 

personnel and their authorized representatives are allowed access at reasonable times to all 

laboratories utilized by the Work Settling Parties in implementing this Consent Decree. In 

addition, the Work Settling Parties shall ensure that such laboratories shall analyze all samples 

submitted by EPA pursuant to the QAPP for quality assurance monitoring. The Work Settling 

Parties shall ensure that the laboratories they utilize for the analysis of samples taken pursuant to 

this Decree perform all analyses according to accepted EPA methods. Accepted EPA methods 

consist of those methods which are documented in the Contract Lab Program Statement of Work 

for Organic Analysis (OLM04.2) or the latest revision, and the Contract Lab Program Statement 

of Work for Inorganic Analysis (ILM04.0) or the latest revision, and any amendments made , 

thereto during the course of the implementation of this Decree; however, upon approval by EPA, 

after opportunity for review and comment by the State, the Work Settling Parties may use other 

analytical methods which are as stringent as or more stringent than the CLP-approved methods. 

The Work Settling Parties shall ensure that all laboratories they use for analysis of samples taken 

pursuant to this Consent Decree participate in an EPA or EPA-equivalent QA/QC program. The 

Work Settling Parties shall only use laboratories that have a documented Quality System which 

complies with ANSI/ASQC E4-1994, “Specifications and Guidelines for Quality Systems for 

Environmental Data Collection and Environmental Technology Programs,” (American National 

Standard, January 5, 1995), and “EPA Requirements for Quality Management Plans (QA/R-2),” 

(EPA/240/B-01/002, March 2001) or equivalent documentation as determined by EPA. EPA 

may consider laboratories accredited under the National Environmental Laboratory Accreditation 

Program (NELAP) as meeting the Quality System requirements. The Work Settling Parties shall 
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ensure that all field methodologies utilized in collecting samples for subsequent analysis 

pursuant to this Consent Decree will be conducted in accordance with the procedures set forth in 

the QAPP approved by EPA. 

19. | Upon request, the Work Settling Parties shall allow split or duplicate samples to 

be taken by EPA and the State or their authorized representatives. The Work Settling Parties 

shall notify EPA and the State not less than twenty-eight (28) days in advance of any sample 

collection activity unless shorter notice is agreed to by the Parties. In addition, EPA and the 

State shall have the right to take any additional samples that EPA or the State deem necessary. 

Upon request, EPA and the State shall allow the Work Settling Parties to take split or duplicate 

samples of any samples they take as part of the Plaintiffs’ oversight of the Work Settling Parties’ 

implementation of the Work. Upon a request by the Work Settling Parties, EPA and the State 

shall provide their final analytical data for any split sample taken by EPA or the State. 

20. The Work Settling Parties shall submit to EPA and the State two (2) copies of the 

results of all sampling and/or tests or other data obtained or generated by or on behalf of the 

Work Settling Parties with respect to the Site and/or the implementation of this Consent Decree 

unless EPA agrees otherwise. 

21. | Notwithstanding any provision of this Consent Decree, the United States and the 

State hereby retain all of their information gathering and inspection authorities and rights, 

including enforcement actions related thereto, under CERCLA, RCRA, and any other applicable 

statutes or regulations. 

IX. ACCESS AND INSTITUTIONAL CONTROLS 
  

22. The Owner Settling Party, with the assistance of the Operator Settling Parties, 

shall: 

a. commencing on the date of lodging of this Consent Decree, provide the 

Work Settling Parties, the United States, the State, and their representatives, including EPA and 

its contractors, with access at all reasonable times to the Site Property for the purpose of 

conducting any activity related to this Consent Decree including, but not limited to, the following 

activities: 

1. monitoring the Work; 

il, verifying any data or information submitted to the United States or 

the State; 

lll. conducting investigations relating to contamination at or near the 

Site; 

iV. obtaining samples; 

V. assessing the need for, planning, or implementing additional 

response actions at or near the Site;
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Vi. assessing implementation of quality assurance and quality control 

practices as defined in the approved Quality Assurance Project Plans; 

vil. implementing the Work pursuant to the conditions set forth in 

Paragraph 87 of this Consent Decree; 

viii. | inspecting and copying records, operating logs, contracts, or other 

documents maintained or generated by the Work Settling Parties or their agents, consistent with 

Section XXIV (ACCESS TO INFORMATION); 

IX. assessing the Work Settling Parties’ compliance with this Consent 

Decree; and 

Xx. determining whether the Site or other property is being used in a 

manner that is prohibited or restricted, or that may need to be prohibited or restricted, by or 

pursuant to this Consent Decree; 

b. commencing on the date of lodging of this Consent Decree, refrain from 

using the Site in any manner that would interfere with or adversely affect the implementation, 

integrity, or protectiveness of the remedial measures to be performed or operated and maintained 

pursuant to this Consent Decree. Such restrictions include, but are not limited to: 

i. the prohibition of extraction of groundwater at the Site for any 

purpose other than to implement the Remedial Action and Operation and Maintenance pursuant 

to this Consent Decree; 

il. the prohibition of digging, excavation, construction or other 

activity that could or would interfere with, or adversely affect, the integrity of any engineering 

control implemented as part of the Remedial Action at the Site; and 

ill. any other land/water use restrictions set forth in the approved 

O & M Work Plan; and 

C. execute and record, at the sole expense of the Owner Settling Party and 

Operator Settling Parties, in the Office of the County Clerk of Nassau County, State of New 

York, an easement, running with the land, that: (i) grants a right of access for the purpose of 

conducting any activity related to this Consent Decree including, but not limited to, those 

activities listed in subparagraph 22.a. of this Consent Decree; and (i1) grants the right to enforce 

the land/water use restrictions listed in subparagraph 22.b. of this Consent Decree, or other 

restrictions that EPA determines are necessary to implement, ensure non-interference with, or 

ensure the protectiveness of the remedial measures to be performed or operated and maintained 
pursuant to this Consent Decree. As determined by EPA, the access rights and/or rights to 

enforce land/water use restrictions shall be granted to: (i) the United States, on behalf of EPA, 

and its representatives; (11) the State and its representatives; (iii) one or more of the Work Settling 

Parties and their representatives; and/or (iv) other appropriate grantees. Within forty-five (45) 

days of the entry of this Consent Decree, the Owner Settling Party and Operator Settling Parties 

shall submit to EPA for review and approval with respect to the Site Property:
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1. a draft easement, in substantially the form attached hereto as 

Appendix H, that is enforceable under the laws of the State of New York, and 

ll. a current title insurance commitment or some other evidence of 

title acceptable to EPA, which shows title to the land described in the easement to be free and 

clear of all prior liens and encumbrances (except when those liens or encumbrances are approved 

by EPA or when, despite best efforts, such Owner and Operator Settling Parties are unable to 

obtain release or subordination of such prior liens or encumbrances). 

Within fifteen (15) days of EPA’s approval and acceptance of the easement and the tithe 

evidence, the Owner Settling Party and Operator Settling Parties shall update the title search and, 

if it is determined that nothing has occurred since the effective date of the commitment to affect 

the title adversely, record the easement with the Office the County Clerk of Nassau County. 

Within thirty (30) days of recording the easement, such Settling Parties shall provide EPA with a 

final title insurance policy, or other final evidence of title acceptable to EPA, and a certified copy 

of the original recorded easement showing the clerk’s recording stamps. If the easement is to be 

conveyed to the United States, the easement and title evidence (including final title evidence) 

shall be prepared in accordance with the U.S. Department of Justice Title Standards 2001 

(http://www.usdoj.gov/enrd/title.htm), and approval of the sufficiency of title must be obtained 

as required by 4.0 U.S.C. § 255. 

23. If any other property where access and/or land/water use restrictions are needed to 

implement this Consent Decree is owned or controlled by persons other than any of the Settling 

Parties, TRC shall use best efforts to secure from such persons: 

a. an agreement to provide access thereto for the Work Settling Parties as 

well as for the United States on behalf of EPA, and the State, as well as their representatives 

(including contractors), for the purpose of conducting any activity related to this Consent Decree 

including, but not limited to, the activities listed in subparagraph 22.a. of this Consent Decree; 

b. an agreement, enforceable by the Work Settling Parties and the United 

States, to refrain from using such property in any manner that would interfere with or adversely 

affect the implementation, integrity, or protectiveness of the remedial measures to be performed 

or operated and maintained pursuant to this Consent Decree. Such restrictions include, but are 

not limited to, those listed in subparagraph 22.b. above; and 

C. if EPA so requests, the execution and recordation in the Office of the 

County Clerk of Nassau County, New York, of an easement, running with the land, that (1) grants 

a right of access for the purpose of conducting any activity related to this Consent Decree 

including, but not limited to, those activities listed in subparagraph 22.a. of this Consent Decree, 

and (ii) grants the right to enforce the land/water use restrictions listed in subparagraph 22.b. of 

this Consent Decree, or other restrictions that EPA determines are necessary to implement, 

ensure non-interference with, or ensure the protectiveness of the remedial measures to be 

performed or operated and maintained pursuant to this Consent Decree. As determined by EPA, 

the access rights and/or rights to enforce land/water use restrictions shall be granted to: (i) the | 

United States, on behalf of EPA, and its representatives; (ii) the State and its representatives; (iii)
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one or more of the Work Settling Parties and their representatives; and/or (iv) other appropriate 

grantees. Within forty-five (45) days of EPA’s request, TRC shall submit to EPA for review 

and approval with respect to such property: 

i. a draft easement, in substantially the form attached hereto as 

Appendix H, that is enforceable under the laws of the State of New York, and; 

ll. a current title insurance commitment or some other evidence of 

title acceptable to EPA, which shows title to the land described in the easement to be free and 

clear of all prior liens and encumbrances (except when those liens or encumbrances are approved 

by EPA or when, despite its best efforts, TRC is unable to obtain release or subordination of such 

prior liens or encumbrances). 

Within fifteen (15) days of EPA’s approval and acceptance of the easement and the title 

evidence, TRC shall update the title search and, if it is determined that nothing has occurred 

since the effective date of the commitment to affect the title adversely, the easement shall be 

recorded with the Office of the County Clerk of Nassau County. Within thirty (30) days of the 

recording of the easement, TRC shall provide EPA with a final title insurance policy, or other 

final evidence of title acceptable to EPA, and a certified copy of the original recorded easement 

showing the clerk’s recording stamps. If the easement is to be conveyed to the United States, the 

easement and title evidence (including final title evidence) shall be prepared in accordance with 

the U.S. Department of Justice Title Standards 2001 (http://www.usdo}j.gov/enrd/title.htm), and 

approval of the sufficiency of title must be obtained as required by 40 U.S.C. § 255. 

24. For purposes of Paragraphs 22 and 23 of this Consent Decree, “best efforts” 

includes the payment of reasonable sums of money in consideration for access, access easements, 

land/water use restrictions, restrictive easements, and/or an agreement to release or subordinate a 

prior lien or.encumbrance. If: (a) any access or land/water use restriction agreements required 

by subparagraphs 23.a. or 23.b. of this Consent Decree are not obtained within forty-five (45) 

days of the date of entry of this Consent Decree; (b) any access easements or restrictive 

easements required by subparagraph 23.c. of this Consent Decree are not submitted to EPA in 

draft form within forty-five (45) days of EPA’s request therefor; (c) the Owner Settling Party and 

Operator Settling Parties are unable to obtain an agreement pursuant to subparagraph 22.c.ii. 

within forty-five (45) days of the entry of this Consent Decree from the holder of a prior lien or 

encumbrance, to release or subordinate such lien or encumbrance to the easement being created 

pursuant to subparagraph 22.c.; or (d) TRC is unable to obtain an agreement pursuant to 

subparagraph 23.c.il., within forty-five (45) days of EPA’s request for an easement, from the 

holder of a prior lien or encumbrance, to release or subordinate such lien or encumbrance to the 

easement being created pursuant to subparagraph 23.c., the Owner Settling Party and Operator 

Settling Parties (in the case of Paragraph 22) and TRC (in the case of Paragraph 23) shall 

promptly notify the United States in writing, and shall include in that notification a summary of 

the steps they have taken to attempt to comply with Paragraphs 22 or 23 (as the case may be) of 

this Consent Decree. The United States may, as it deems appropriate, assist the Owner Settling 

Party, Operator Settling Parties, and TRC (or the other Work Settling Parties) in obtaining access 

or land/water use restrictions, either in the form of contractual agreements or in the form of
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easements running with the land, or in obtaining the release or subordination of a prior lien or 

encumbrance. In accordance with Section XVI (PAYMENTS FOR RESPONSE COSTS AND NATURAL 

RESOURCE DAMAGES; CONFESSION OF JUDGMENT), the Owner Settling Party and Operator 

Settling Parties (regarding the Site Property) and TRC (regarding any other property where 

access and/or land/water use restrictions are needed to implement this Consent Decree) shall 

reimburse the United States for all direct and indirect costs incurred by the United States in 

obtaining such access, land/water use restrictions, and/or the release/subordination of prior liens 

or encumbrances, including, but not limited to, the cost of attorney time and the amount of 

monetary consideration paid or just compensation. 

25. If EPA determines that land/water use restrictions in the form of State or local 

laws, regulations, ordinances, or other governmental controls are needed to implement or operate 

and maintain the remedy selected in the ROD, ensure the integrity and protectiveness thereof, or 

ensure non-interference therewith, the Owner Settling Party, Operator Settling Parties, and Work 

Settling Parties shall cooperate with EPA and the State in their efforts to secure such 

governmental controls. 

26. Notwithstanding any provision of this Consent Decree, the United States and the 

State retain all of their access authorities and rights, as well as all of their rights to require 

land/water use restrictions, including enforcement authorities related thereto, under CERCLA, 

RCRA, and any other applicable statute or regulations with respect to the Site. 

X. REPORTING REQUIREMENTS 
  

27. In addition to any other requirement of this Consent Decree, the Work Settling 

Parties shall submit to EPA and the State two (2) copies of written monthly progress reports that: 

a. describe the actions which have been taken toward achieving compliance 

with this Consent Decree during the previous month; 

b. include a summary of all results of sampling and tests and all other data 

received or generated by the Work Settling Parties or their contractors or agents in the previous 

month; 

C. identify all work plans, plans and other deliverables required by this 

Consent Decree completed and submitted during the previous month; 

d. describe all actions, including, but not limited to, data collection and 

implementation of work plans, which are scheduled for the next six (6) weeks and provide other 

information relating to the progress of construction (if any), including, but not limited to, critical 

path diagrams, Gantt charts and Pert charts; 

e. include information regarding percentage of completion, unresolved 

delays encountered or anticipated that may affect the future schedule for implementation of the 

Work, and a description of efforts made to mitigate those delays or anticipated delays; and 

f. include any modifications to a work plan or schedule that the Work 

Settling Parties have proposed to EPA or that have been approved by EPA.
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The Work Settling Parties shall submit these progress reports to EPA and the State by the tenth 

(10th) day of every month following entry of this Consent Decree until EPA notifies the Work 

Settling Parties pursuant to subparagraph 47.b. of Section XIV (CERTIFICATION OF COMPLETION) 

that the Work has been completed. If requested by EPA or the State, after entry of this Consent 

Decree the Work Settling Parties shall also provide briefings for EPA and the State to discuss the 

progress of the Work. 

28. | The Work Settling Parties shall notify EPA of any change in the schedule 

described in the monthly progress report for the performance of any activity, including, but not 

limited to, data collection and implementation of any work plan, no later than seven days prior to 

the performance of the activity. 

29. | Upon the occurrence of any event during performance of the Work that the Work 

Settling Parties are required to report pursuant to Section 103 of CERCLA or Section 304 of the 

Emergency Planning and Community Right-to-know Act (“EPCRA”), the Work Settling Parties 

shall within twenty-four (24) hours of the onset of such event orally notify the EPA Project 

Coordinator or the Alternate EPA Project Coordinator (in the event of the unavailability of the 

EPA Project Coordinator), or, in the event that neither the EPA Project Coordinator or Alternate 

EPA Project Coordinator is available, the Emergency Response Section, Region II, United States 

Environmental Protection Agency. These reporting requirements are in addition to the reporting 

required by CERCLA Section 103 or EPCRA Section 304. 

30. Within twenty (20) days of the onset of such an event, the Work Settling Parties 

shall furnish to Plaintiffs a written report, signed by the Work Settling Parties’ Project 

Coordinator, setting forth the events which occurred and the measures taken, and to be taken, in 

response thereto. Within thirty (30) days of the conclusion of such an event, the Work Settling 

Parties shall submit a report setting forth all actions taken in response thereto. 

31. The Work Settling Parties shall submit two (2) copies of all plans, reports, and 

data required by the SOW or the approved O & M Work Plan to EPA in accordance with the 

schedules set forth therein. The Work Settling Parties shall simultaneously submit one (1) copy 

of all such plans, reports, and data to the State. Upon request by EPA, the Work Settling Parties 

shall submit in electronic form all portions of any report or other deliverable the Work Settling 

Parties are required to submit pursuant to the provisions of this Consent Decree. 

32. All reports and other documents submitted by the Work Settling Parties to EPA 

(other than the monthly progress reports referred to above) which purport to document the Work 

Settling Parties’ compliance with the terms of this Consent Decree shall be signed by an 

authorized representative of the Work Settling Parties. 

XI, EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS 
  

33. After review of the O & M Work Plan or any other plan, report, or item which is 

required to be submitted for approval pursuant to this Consent Decree, EPA, after reasonable 

opportunity for review and comment by the State, shall: 

a. approve, in whole or in part, the submission;
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b. approve the submission upon specified conditions; 

c. modify the submission to cure the deficiencies; 

d. disapprove, in whole or in part, the submission, directing that the Work 

Settling Parties modify the submission; or 

e. any combination of the above. 

However, EPA shall not modify a submission without first providing the Work Settling Parties at 

least one notice of deficiency and an opportunity to cure within ten (10) days, except where to do 

so would cause serious disruption to the Work or where previous submission(s) have been 

disapproved due to material defects and the deficiencies in the submission under consideration 

indicate a bad faith lack of effort to submit an acceptable deliverable. 

34. In the event of approval, approval upon conditions, or modification by EPA, 

pursuant to subparagraphs 33.a., b., or c., the Work Settling Parties shall proceed to take any 

action required by the plan, report, or other item, as approved or modified by EPA subject only to 

their right to invoke the Dispute Resolution procedures set forth in Section XIX (DISPUTE 

RESOLUTION) with respect to the modifications or conditions made by EPA. In the event that 

EPA modifies the submission to cure the deficiencies pursuant to subparagraph 33.c. and the 

submission has a material defect, EPA retains its right to seek stipulated penalties, as provided in 

Section XX (STIPULATED PENALTIES). 

35. Resubmission of Plans. 
  

a. Upon receipt of a notice of disapproval pursuant to subparagraph 33.d., the 

Work Settling Parties shall, within ten (10) days or such longer time as specified by EPA in such 

notice, correct the deficiencies and resubmit the plan, report, or other item for approval. Any 

stipulated penalties applicable to the submission, as provided in Section XX, shall accrue during 

the ten (10) day period or otherwise specified period but shall not be payable unless the 

resubmission is disapproved or modified due to a material defect as provided in Paragraphs 33 

and 34. 

b. Notwithstanding the receipt of a notice of disapproval pursuant to 

subparagraph 33.d., the Work Settling Parties shall proceed, at the direction of EPA, to take any 

action required by any non-deficient portion of the submission. Implementation of any non- 

deficient portion of a submission shall not relieve the Work Settling Parties of any lability for 
stipulated penalties under Section XX (STIPULATED PENALTIES). 

36. Inthe event that a resubmitted plan, report, or other item, or portion thereof, is 

disapproved by EPA, EPA may again require the Work Settling Parties to correct the 

deficiencies, in accordance with the preceding Paragraphs. EPA also retains the right to modify 

or develop the plan, report, or other item. The Work Settling Parties shall implement any such 
plan, report, or item as modified or developed by EPA, subject only to their nght to invoke the 

procedures set forth in Section XIX (DISPUTE RESOLUTION).
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37. If upon resubmission, a plan, report, or item is disapproved or modified by EPA 

due to a material defect, the Work Settling Parties shall be deemed to have failed to submit such 

plan, report, or item timely and adequately unless the Work Settling Parties invoke the dispute 

resolution procedures set forth in Section XIX (DISPUTE RESOLUTION) and EPA’s action is 

overturned pursuant to that Section. The provisions of Section XIX (DISPUTE RESOLUTION) and 

Section XX (STIPULATED PENALTIES) shall govern the implementation of the Work and accrual 

and payment of any stipulated penalties during Dispute Resolution. If EPA’s disapproval or 

modification is upheld, stipulated penalties shall accrue for such violation from the date on which 

the initial submission was originally required, as provided in Section XX. 

38. All plans, reports, and other items required to be submitted to EPA under this 

Consent Decree shall, upon approval or modification by EPA, be enforceable under this Consent 

Decree subject to Paragraph 34 above. In the event EPA approves or modifies a portion of a 

plan, report, or other item required to be submitted to EPA under this Consent Decree, the 

approved or modified portion shall be enforceable under this Consent Decree. 

XII. PROJECT COORDINATORS 
  

39, Within five (5) days of the lodging of this Consent Decree, the Work Settling 

Parties, the State, and EPA will notify each other, in writing, of the name, address, and telephone 

number of their respective designated Project Coordinators and Alternate Project Coordinators. 

If a Project Coordinator.or Alternate Project Coordinator initially designated is changed, the 

identity of the successor will be given to the other Parties at least five (5) working days before 

the changes occur, unless impracticable, but in no event later than the actual day the change is 

made. The Work Settling Parties’ Project Coordinator shall be subject to disapproval by EPA 

and shall have the technical expertise sufficient to adequately oversee all aspects of the Work. 

The Work Settling Parties’ Project Coordinator shall not be an attorney for the Work Settling 

Parties or any of the other Settling Parties in this matter. He or she may assign other 

representatives, including other contractors, to serve as a Site representative for oversight of 

performance of daily operations during remedial activities. 

40. Plaintiffs may designate other representatives, including, but not limited to, EPA 

and State employees, and Federal and State contractors and consultants, to observe and monitor 

the progress of any activity undertaken pursuant to this Consent Decree. EPA’s Project 

Coordinator and Alternate Project Coordinator shall have the authority lawfully vested in a 

Remedial Project Manager (RPM) and an On-Scene Coordinator (OSC) by the National 

Contingency Plan, 40 C.F.R. Part 300. In addition, EPA’s Project Coordinator or Alternate 

Project Coordinator shall have authority, consistent with the National Contingency Plan, to halt 

any Work required by this Consent Decree and to take any necessary response action when s/he 

determines that conditions at the Site constitute an emergency situation or may present an 

immediate threat to public health or welfare or the environment due to release or threatened 

release of Waste Material. 

41. EPA’s Project Coordinator and the Work Settling Parties’ Project Coordinator 

will meet on an “as needed” basis.
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XIE. ASSURANCE OF ABILITY TO COMPLETE WORK 
  

42. The Work Settling Parties shall maintain financial security as required by the 

United States and the State in one or more of the following forms, in order to secure the full and 

final completion of Work by the Work Settling Parties: 

a. a surety bond unconditionally guaranteeing performance of the Work; 

b. one or more irrevocable letters of credit, payable into a standby trust fund 

at the direction of EPA, in the aggregate amount of $15 million, issued by a financial institution 

or institutions acceptable in all respects to the United States; 

C. a trust fund in the amount of $15 million, administered by a trustee 

acceptable in all respects to the United States; 

d. a corporate guarantee to perform the Work by one or more of the Work 

Settling Parties, including a demonstration that it (or they) satisfy(ies) the financial test 

requirements of 40 C.F.R. Part 264.143(f); 

e. a corporate guarantee to perform the Work provided by one or more parent 

corporations or subsidiaries of the Work Settling Parties, or by one or more unrelated 

corporations that have a substantial business relationship with at least one of the Work Settling 

Parties, including a demonstration that it satisfies the financial test requirements of 40 C.F.R. 

Part 264.143(f); and/or 

f. a policy of insurance by an insurance carrier acceptable in all respects to 

the United States and the State, which ensures the payment and/or performance of the Work. 

EPA has reviewed a policy of insurance in the amount of $25,000,000, which is to be issued by 

Commerce and Industry Insurance Company (Policy #EPP 5292701) upon notice of entry of this 

Consent Decree, provided in advance by the Work Settling Parties. EPA has reviewed the policy 

solely for the purpose of determining its adequacy as financial assurance, and has concluded that 
this policy of insurance constitutes adequate financial assurance for the Work Settling Parties as 

required by this Paragraph; provided that, if at any time EPA notifies the Work Settling Parties 

that the anticipated cost of completing the Work has increased above $25,000,000, then, within 

thirty (30) days of such notification, TRC and, failing that, the Group A Settling Parties shall 

obtain and present to EPA for approval a revised form of financial assurance (otherwise 

acceptable under this Section XIII) that reflects such cost increase; provided, further, that nothing 

in such policy shall override the terms of this Consent Decree. Any and all financial assurance 

instruments provided pursuant to this Section XIII shall be in form and substance satisfactory to 
EPA, determined in EPA’s sole discretion. In the event that EPA, after a reasonable opportunity 

for review and comment by the State, determines at any time that the financial assurances 

provided pursuant to this Section are inadequate, the Work Settling Parties shall, within thirty 

(30) days of receipt of notice of EPA’s determination, obtain, and present to EPA for approval 

one of the other forms of financial assurance listed in this Paragraph. The Work Settling Parties’ 

inability to demonstrate financial ability to complete the Work shall in no way excuse 

performance of any activities required under this Consent Decree.
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43. If the Work Settling Parties seek to ensure completion of the Work through a 

guarantee pursuant to subparagraphs 42.d. or 42.e. of this Consent Decree, the Work Settling 

Parties shall: (i) demonstrate that the guarantor satisfies the requirements of 40 C.F.R. Part 

264.143(f); and (11) resubmit sworn statements conveying the information required by 40 C.F.R. 

Part 264.143(f) annually, on the anniversary of the Effective Date, to the United States at the 

addresses provided in Section XXVI (NOTICES AND SUBMISSIONS). For the purposes of this 

Consent Decree, wherever 40 C.F.R. Part 264.143 (f) references “current closure and post- 

closure cost estimates and current plugging and abandonment cost estimates,” the current cost 

estimate of $15 million for Operation and Maintenance at the Site shall be used in the relevant 

financial test calculations, unless EPA notifies the Work Settling Parties of a new cost estimate 

for the Operation and Maintenance. 

44, If the Work Settling Parties can demonstrate after entry of this Consent Decree 

that the estimated cost to complete the remaining Work has diminished below the amount 

estimated prior to the entry of this Consent Decree, the Work Settling Parties may, on any 

anniversary date of entry of this Consent Decree, or at any other time agreed to by the Parties, 

reduce the amount of the financial security provided under this Section to the estimated cost of 

the remaining Operation and Maintenance to be performed. The Work Settling Parties shall 

submit a proposal for such reduction to EPA, in accordance with the requirements of this 

Section, and may reduce the amount of the security after receiving written approval from EPA. 

In the event of a dispute, the Work Settling Parties may reduce the amount of the security only in 

accordance with the final administrative or judicial decision resolving the dispute. 

45. The Work Settling Parties may change the form of financial assurance provided 

under this Section at any time, upon notice to and prior written approval by EPA, provided that 

EPA determines that the new form of assurance meets the requirements of this Section. In the 

event of a dispute, the Work Settling Parties may change the form of the financial assurance only 

in accordance with the final administrative or judicial decision resolving the dispute. 

XIV. CERTIFICATION OF COMPLETION 
  

46. Completion of the Remedial Action. 
  

a. Within ninety (90) days after the Work Settling Parties conclude that the 

Performance Standards have been attained, they shall schedule and conduct a pre-certification 

inspection to be attended by EPA, the State, and the Work Settling Parties. If, after the pre- 

certification inspection, the Work Settling Parties still believe that the Performance Standards 

have been attained, they shall submit a written report requesting certification to EPA for 

approval, with a copy to the State, pursuant to Section XI (EPA APPROVAL OF PLANS AND OTHER 

SUBMISSIONS) within thirty (30) days of the inspection. In the report, a registered professional 

engineer and the Work Settling Parties’ Project Coordinator shall state that the Performance 

Standards have been attained. The written report shall include all appropriate data relating to the 

Remedial Action, including the annual data summaries for the Operation and Maintenance. The 

report shall contain the following statement, signed by a responsible corporate official of a Work 

Settling Party or the Work Settling Parties’ Project Coordinator:
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To the best of my knowledge, after thorough investigation, I certify that the 

information contained in or accompanying this submission Is true, accurate and 

complete. I am aware that there are significant penalties for submitting false 

information, including the possibility of fine and imprisonment for knowing 

violations. 

If, after completion of the pre-certification inspection and receipt and review of the written 

report, EPA, after reasonable opportunity for review and comment by the State, determines that 

the Performance Standards have not been achieved, EPA will notify the Work Settling Parties in 

writing of the activities that must be undertaken by pursuant to this Consent Decree to achieve 

the Performance Standards, provided, however, that EPA may only require the Work Settling 

Parties to perform such activities pursuant to this Paragraph to the extent that such activities are 

consistent with the “scope of the remedy selected in the ROD,” as that term is defined in 

Paragraphl3.b. EPA will set forth in the notice a schedule for performance of such activities 

consistent with the Consent Decree and the SOW or require the Work Settling Parties to submit a 
schedule to EPA for approval pursuant to Section XI (EPA APPROVAL OF PLANS AND OTHER 

SUBMISSIONS). The Work Settling Parties shall perform all activities described in the notice in 

accordance with the specifications and schedules established pursuant to this Paragraph, subject 

to its right to invoke the dispute resolution procedures set forth in Section XIX (DISPUTE 

RESOLUTION). 

b. If EPA concludes, based on the initial or any subsequent report requesting 

Certification of Completion and after a reasonable opportunity for review and comment by the 

State, that the Performance Standards have been achieved, EPA will so certify in writing to the 

Work Settling Parties. This certification shall constitute the Certification of Completion of the 

Remedial Action for purposes of this Consent Decree, including, but not limited to, Section XXI 
(COVENANTS NOT TO SUE BY PLAINTIFFS). Certification of Completion of the Remedial Action 

shall not affect the Work Settling Parties’ obligations under this Consent Decree. 

47. Completion of the Work. 
  

a. Within ninety (90) days after the Work Settling Parties conclude that all 

phases of the Work (including O & M) have been fully performed, they shall schedule and 

conduct a pre-certification inspection to be attended by EPA, the State, and the Work Settling 

Parties. If, after the pre-certification inspection, the Work Settling Parties still believe that the 

Work has been fully performed, they shall submit a written report by a registered professional 

engineer stating that the Work has been completed in full satisfaction of the requirements of this 
Consent Decree. The report shall contain the following statement, signed by a responsible 

corporate official of a Work Settling Party or the Work Settling Parties’ Project Coordinator: 

To the best of my knowledge, after thorough investigation, I certify that the 

information contained in or accompanying this submission is true, accurate and 

complete. I am aware that there are significant penalties for submitting false 

information, including the possibility of fine and imprisonment for knowing 

violations.
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If, after review of the written report, EPA, after reasonable opportunity for review and comment 

by the State, determines that any portion of the Work has not been completed in accordance with 

this Consent Decree, EPA will notify the Work Settling Parties in writing of the activities that 

must be undertaken by the Work Settling Parties pursuant to this Consent Decree to complete the 

Work; provided, however, that EPA may only require the Work Settling Parties to perform such 

activities pursuant to this Paragraph to the extent that such activities are consistent with the 

“scope of the remedy selected in the ROD,” as that term is defined in subparagraph 13.b. EPA 

will set forth in the notice a schedule for performance of such activities consistent with the 

Consent Decree and the SOW or require the Work Settling Parties to submit a schedule to EPA 

for approval pursuant to Section XI (EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS). The 

Work Settling Parties shall perform all activities described in the notice in accordance with the 

specifications and schedules established therein, subject to their right to invoke the dispute 

resolution procedures set forth in Section XIX (DISPUTE RESOLUTION). 

b. If EPA concludes, based on the initial or any subsequent request for 

Certification of Completion by the Work Settling Parties and after a reasonable opportunity for 

review and comment by the State, that the Work has been performed in accordance with this 

Consent Decree, EPA will so notify the Work Settling Parties in writing. 

XV. EMERGENCY RESPONSE 
  

48. In the event of any action or occurrence during the performance of the Work 

which causes or threatens a release of Waste Material from the Site that constitutes an emergency 
situation or may present an immediate threat to public health or welfare or the environment, the 

Work Settling Parties shall, subject to Paragraph 49, immediately take all appropriate action to 

prevent, abate, or minimize such release or threat of release, and shall immediately notify the 

EPA’s Project Coordinator, or, if the Project Coordinator is unavailable, EPA’s Alternate Project 

Coordinator. If neither of these persons is available, the Work Settling Parties shall notify the 

Emergency and Remedial Response Division, Response and Prevention Branch, EPA Region II. 

The Work Settling Parties shall take such actions in consultation with EPA’s Project Coordinator 

or other available authorized EPA officer and in accordance with all applicable provisions of the 

Health and Safety Plans, the Contingency Plans, and any other applicable plans or documents 

developed pursuant to the SOW. In the event that the Work Settling Parties fail to take 

appropriate response action as required by this Section, and EPA takes such action instead, the 

Work Settling Parties shall reimburse EPA all costs of the response action not inconsistent with 

the iNCP pursuant to Section XVI (PAYMENTS FOR RESPONSE COSTS AND NATURAL RESOURCE 

DsMAGES; CONFESSION OF JUDGMENT). 

49, Nothing in the preceding Paragraph or in this Consent Decree shall be deemed to 

limit any authority of the United States or the State: 

a. to take all appropriate action to protect human health and the environment 

or to prevent, abate, respond to, or minimize an actual or threatened release of Waste Material 

on, at, or from the Site; or
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b. to direct or order such action, or seek an order from the Court, to protect 

human health and the environment or to prevent, abate, respond to, or minimize an actual or 

threatened release of Waste Material on, at, or from the Site, subject to Section XXI 

(COVENANTS NOT TO SUE BY PLAINTIFFS). 

XVI. PAYMENTS FOR RESPONSE COSTS AND NATURAL RESOURCE DAMAGES: 

CONFESSION OF JUDGMENT 
  

  

50. Payments by Group A Settling Parties. The Group A Settling Parties shall 

jointly and severally pay to EPA $49,577 in reimbursement of Past Response Costs relating to 

the Site. The Group A Settling Parties shall also transfer to EPA and the State, as set forth 

below, all of the monies paid by the De Minimis and Group B Settling Parties pursuant to 

subparagraphs 51.a. and b. below (hereinafter, the “De Minimis/Group B Proceeds’), subject to 

subparagraph 50.b. below. In addition, the Group A Settling Parties shall transfer to NOAA, 

DOI, and the State, as set forth below, the settlement amount negotiated with NOAA, DOI, and 

the State for Natural Resource Damages relating to the Site. Such payments by the Group A 

Settling Parties shall be made in accordance with the following payment schedule: 

  

a. Within fifteen (15) days of the date of lodging of this Consent Decree, the 

Group A Settling Parties shall deposit $246,577 into the Mattiace Remediation Trust if United 

Air Lines is not a Settling Party, or $249,577 into the Mattiace Remediation Trust if United Air 

Lines is a Settling Party. The costs of establishing and maintaining the Mattiace Remediation 

Trust and the risk of loss as to any of the principal shall be borne by the Group A Settling Parties. 

b. Within seven (7) days of receiving notice from the United States or the 

Court of the entry of this Consent Decree, the Group A Settling Parties shall: 

1. direct the Trustee of the Mattiace Remediation Trust (hereinafter 

the “Trustee’’) to pay $49,577 to the United States within twenty (20) days of the Group A 

Settling Parties’ receipt of notice of the entry of this Consent Decree; 

il. subject to subparagraph b.ili. below, direct the Trustee to pay to the 

State, within forty (40) days of the Group A Settling Parties’ receipt of notice of the entry of this 

Consent Decree, $50,000 of the De Minimis/Group B Proceeds, and to pay to the United States, 

within forty (40) days of the Group A Settling Parties’ receipt of notice of the entry of this 

Consent Decree, the entire remaining portion, if any, of the De Minimis/Group B Proceeds, less 

$230,120 ($230,120 shall be transferred by the Trustee according to instructions provided to it by 

the Group A Settling Parties) ; 

iil. if United Air Lines, Inc. is a Settling Party, then subparagraph 

b.ii. above shall not apply and the Group A Settling Parties shall instead direct the Trustee to pay 

to the State, within forty (40) days of the Group A Settling Parties’ receipt of notice of the entry 

of this Consent Decree, $57,272 of the De Minimis/Group B Proceeds and to pay to the United
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States, within forty (40) days of the Group A Settling Parties’ receipt of notice of the entry of this 

Consent Decree, the entire remaining portion, if any, of the De Minimis/Group B Proceeds; and 

lV. direct the Trustee to pay (1) $5,843.53 to DOI, in reimbursement 

of costs incurred by DOI in assessing Natural Resource Damages pertaining to the Site, and (2) 

$191,156.47 to DOI on behalf of the Natural Resources Trustees for Natural Resources Damages 

at the Site, within twenty (20) days of the Group A Settling Parties’ receipt of notice of entry of 

this Consent Decree, unless United Air Lines is a Settling Party, in which case the Trustee shall 

pay $194,156.47 to DOI on behalf of the Natural Resources Trustees for Natural Resources 

Damages at the Site, within twenty (20) days of the Group A Settling Parties’ receipt of notice of 

entry of this Consent Decree. 

C. If by the time of the payments by the Trustee to the State and the United 

States pursuant to subparagraph b.ii. or b.i11. above, a Group B Settling Party or a De Minimis 

Settling Party has failed to make its required payment under subparagraph 51.a or b., 

respectively, and if such Group B Settling Party or De Minimis Settling Party subsequently does 

make any or all of such payment, then the Group A Settling Parties shall direct the Trustee to pay 

any such monies (hereinafter, “Late Proceeds”) to the United States by the last Working Day of 

each month; provided that if the De Minimis/Group B Proceeds received by the Mattiace 

Remediation Trust were not sufficient, within forty (40) days of the Group A Settling Parties’ 

receipt of notice of the entry of this Consent Decree, to enable the Trustee to make the payment 

of $57,272 to the State required by subparagraph b.iii. above or (if subparagraph b.1i. above is 

applicable) the payments to the State and the entity designated by the Group A Settling Parties to 

receive the $230,120 required by subparagraph b.ii. above, then the Group A Settling Parties 

shall direct the Trustee to: 

1. first pay to the State and/or the entity designated by the Group A 

Settling Parties to receive the $230,120, as the case may be, by the last Working Day of each 

month, that portion of the Late Proceeds which is needed to ensure that the State, and (if 

subparagraph b.ii. above is applicable) the entity designated by the Group A Settling Parties to 

receive the $230,120, receive the full amounts due to them, respectively, under subparagraphs 

b.ii. and b.ili. above, and 

ll. then pay to the United States the entire remaining balance of the 

Late Proceeds by the last Working Day of each month. 

d. Payments to the United States or to DOI under subparagraphs 50.b. and c. 

above shall be made by FedWire Electronic Funds Transfer (“EFT” or wire transfer) to the U.S. 

Department of Justice account in accordance with current electronic funds transfer procedures, 

referencing U.S.A.O. file number 2000V02370, EPA Region IJ and Site/Spill ID 02-2B, and 
DOJ case number 90-11-3-07234 (and for the payments made to DOI under subparagraph 

50.b.iv. above, shall also reference NRDAR account number 14X5198). Such payments shall be 

made in accordance with instructions provided to the Group A Settling Parties by the Financial
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Litigation Unit of the United States Attorney’s Office for the Eastern District of New York 

following lodging of the Consent Decree. Any payments received by the Department of Justice 

after 4:00 P.M. (Eastern Time) will be credited on the next business day. Upon the making of 

each such payment to the United States (except for the payments under subparagraph 50.b.iv.), 

the Group A Settling Parties shall send notice that such payment has been made to the United 

States as specified in Section XX VI (NOTICES AND SUBMISSIONS) and to: 

Chief, Financial Management Branch 

U.S. Environmental Protection Agency, Region IT 

290 Broadway 

New York, NY 10007-1866 

The total amounts to be paid to the United States pursuant to subparagraphs 50.b.1, b.1i, b.ill., and 

c. shall be deposited in the Mattiace Petrochemical Superfund Site Special Account within the 

EPA Hazardous Substance Superfund, to be retained and used to conduct or finance response 
actions at or in connection with the Site, or to be transferred by EPA to the EPA Hazardous 

Substance Superfund. 

e. Notice that the payments required by subparagraph 50.b.1v. above have 

been made shall be sent by the Group A Settling Parties to the NOAA, DOI, and State 

representatives as specified in Section XX VI (NOTICES AND SUBMISSIONS) and to: 

Bruce Nesslage 

DOI Restoration Fund 

NBC/Division of Financial Management Services 

Branch of Accounting Operations 

Mail Stop 1313 

1849 C Street, NW 

Washington, DC 20240 

and shall: reference NRDAR Account Number 14X5198; state that the payments are, 

respectively, for reimbursement of past assessment costs for natural resource damage assessment 

with respect to the Mattiace Petrochemical Superfund Site situated in Glen Cove, New York, and 
for Natural Resource Damages at the Site; and indicate that such payments are being made 

pursuant to this Consent Decree. 

The jurisdiction, trusteeships, and restoration goals of NOAA, DOI, and the State as Natural 

Resource Trustees over injured natural resources overlap. Accordingly, the monies paid jointly 

to the Natural Resource Trustees pursuant to subparagraph 50.b.iv. above, shall be held by DOI 

in its Natural Resource Damage Assessment and Restoration Fund, and said monies shall only be 

spent for restoration, restoration planning, implementation oversight, and monitoring, and 

pursuant to a Memorandum of Agreement (“MOA”) to be entered into between NOAA, DOI, 

and the State, which MOA shall require unanimous trustee decision making.
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Costs incurred by the State at or in connection with the Site; (3) projected Future Response Costs 

to be incurred at or in connection with the Site; and (4) a premium to cover the risks and 

uncertainties associated with this settlement, including but not limited to, the sk that total 

response costs incurred or to be incurred at or in connection with the Site by the EPA Hazardous 

Substance Superfund, or by any private party, will exceed the estimated total response costs upon 

which De Minimis Settling Parties’ payments are based. 

C. Ability To Pay Settling Parties. 
  

i. Within fifteen (15) days of the date of receiving notice from the 

United States or the Court of entry of this Consent Decree, each Ability to Pay Settling Party 

shall pay to EPA the amount set forth for such party in Column 2 of Appendix F hereto. In 

addition, by the first anniversary of the date of entry of this Consent Decree, each Ability to Pay 

Settling Party shall pay to EPA the amount set forth for such party in Column 3 of Appendix F 

hereto. Where applicable (as shown on Appendix F hereto), certain of the Ability to Pay Settling 

Parties shall also, by the second and third anniversaries of the date of entry of this Consent 

Decree, pay to EPA the amounts set forth for such party in Columns 4 and S, respectively, of 

Appendix F hereto. Each payment by an Ability to Pay Settling Party shall be made by EFT to 

the U.S. Department of Justice account in accordance with current electronic funds transfer 

procedures, referencing U.S.A.O. file number 2000V02370, EPA Region II and Site/Spill ID 02- 

2B, and DOJ case number 90-11-3-07234. Such payments shall be made in accordance with 

instructions provided to Ability to Pay Settling Parties by the Financial Litigation Unit of the 

United States Attorney’s Office for the Eastern District of New York following lodging of the 

Consent Decree. Any payments received by the Department of Justice after 4:00 P.M. (Eastern 

Time) will be credited on the next business day. Each Ability to Pay Settling Party shall send 

notice that each of its payments has been made to the United States as specified in Section XXVI 

(Notices and Submissions) and to: 

Chief, Financial Management Branch 

U.S. Environmental Protection Agency, Region II 

290 Broadway 

New York, NY 10007-1866 

il. The total amount to be paid to the United States by the Ability to 

Pay Settling Parties pursuant to subparagraph 51.c.i. shall be deposited in the Mattiace 

Petrochemical Superfund Site Special Account within the EPA Hazardous Substance Superfund 

to be retained and used to conduct or finance response actions at or in connection with the Site, 

or to be transferred by EPA to the EPA Hazardous Substance Superfund. 

52. Payments of Future Response Costs. TRC shall reimburse the EPA Hazardous 

Substance Superfund for all Future Response Costs that are not inconsistent with the National 

Contingency Plan, except that the Owner Settling Party and Operator Settling Parties shall 

reimburse the EPA Hazardous Substance Superfund for all costs incurred by the United States 

pursuant to Paragraph 24 above in obtaining access, land/water use restrictions and/or the 

release/subordination of prior liens or encumbrances, with respect to the Site Property. In the 
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f. Payments to the State under subparagraphs 50.b. and c. above shall be 

made by certified or cashier’s check, made payable to the State of New York, and sent to: 

Robert Emmet Hernan, Esq. 

Assistant Attorney General 

New York State Department of Law 

Environmental Protection Bureau 

120 Broadway 

New York, NY 10271-0332 

51. Payments by Group B Settling Parties, De Minimis Settling Parties, and Ability 

To Pay Settling Parties 
  

  

a. Group B Settling Parties. Within fifteen (15) days of the date of entry of 

this Consent Decree, each Group B Settling Party shall pay to the Mattiace Remediation Trust 

the sum of $40,071. Each payment under this subparagraph shall be made payable to the 

Mattiace Petrochemical Superfund Site Remediation Trust, and be made as follows: 

  

by mailing to: Mellon Financial 

Room 1320 

Attn: Jon Bangor 

One Mellon Center 

Pittsburgh, PA 15258-0001 

or by wiring to: © Federal Reserve Bank Boston 

ABA# 011001234 

Boston Safe Deposit 

Credit: DDA # 048771 

Mattiace Petrochemical Superfund Site Remediation Trust 

Acct Number: MPSF 1855392 

Each Group B Settling Party shall send notice to the United States, as specified in Section XXVI 

(NOTICES AND SUBMISSIONS), that its payment has been made to the Mattiace Remediation Trust. 

b. De Minimis Settling Parties. 
  

1. Within fifteen (15) days of the date of entry of this Consent 

Decree, each De Minimis Settling Party shall pay to the Mattiace Remediation Trust the amount 

set forth for such party in Appendix G to this Consent Decree. Each payment under this 
subparagraph shall be made using the payment procedures set forth in subparagraph 51.a. above. 

Each De Minimis Settling Party shall also send notice to the United States, as specified in 

Section XXVI (NOTICES AND SUBMISSIONS), that its payment has been made to the Mattiace 

Remediation Trust. 

il, Each De Minimis Settling Party’s payment includes an amount for: 

(1) Past Response Costs incurred by EPA at or in connection with the Site; (2) Past Response
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event that TRC fails to timely reimburse Future Response Costs in accordance with Paragraphs 

53 or 54, the other Work Settling Parties shall become jointly and severally responsible along 

with TRC for the reimbursement of such Future Response Costs in accordance with the payment 

procedures set forth in Paragraph 53. 

53. a. EPA Future Response Costs. The United States will periodically send TRC 

billings for Future Response Costs. Each billing will be accompanied by a printout of cost data 

in EPA’s financial management system that reflects the response costs incurred by EPA that 

pertain to that billing. TRC shall make all payments required by Paragraph 52 within thirty (30) 

days of the date of each bill requiring payment, except as otherwise provided in Paragraph 54. 

TRC shall make all payments via EFT to EPA at Mellon Bank, Pittsburgh, Pennsylvania, as set 

forth below. To make payment via EFT, TRC shall provide the following information to its 

bank: 

  

1. Amount of payment 

ll. Title of Mellon Bank account to receive the payment: EPA 

iil. Account code for Mellon Bank account receiving the payment: 

9108544 

iv. Mellon Bank ABA Routing Number: 043000261 

Vv. Name(s) of Party(ies) making the payment 

vi. Civil action number of this case 

vil. Site/spill identifier: 02-2B 

Along with this information, TRC shall instruct its bank to remit payment in the required amount 

via EFT to EPA’s account with Mellon Bank. To ensure that TRC’s payment is properly 

recorded, TRC shall send a letter to the United States within one (1) week of the EFT, which 

references the date of the EFT, the payment amount, the name of the Site, the civil action number 

of this case, and the paying party’s or parties’ name(s) and address(es). Such letter shall be sent 

to the United States as provided in Section XXVI (NOTICES AND SUBMISSIONS), and to: , 

Chief, Financial Management Branch 

U.S. Environmental Protection Agency, Region II 

290 Broadway 

New York, NY 10007-1866 

b. State Oversight Costs. 
  

i. Within forty-five (45) days after receipt of an itemized invoice from 

NYSDEC, TRC shall pay to NYSDEC a sum of money which shall represent reimbursement for 

State Oversight Costs, that are incurred after the Effective Date of this Consent Decree, for Work 

performed at or in connection with the Site.
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ii. Personal service costs shall be documented by reports of Direct 
Personal Service, which shall identify the employee name, title, biweekly salary, and time spent 

(in hours) on the project during the billing period, as identified by an assigned time and activity 

code. Approved agency fringe benefit and indirect cost rates shall be applied. Non-personal 

service costs shall be summarized by category of expense (e.g., supplies, materials, travel, 

contractual) and shall be documented by expenditure reports. NYSDEC shall not be required to 

provide any other documentation of costs, provided however, that NYSDEC’s records shall be 

available consistent with, and in accordance with, Article 6 of the New York Public Officers 

Law. 

iii. Such invoice shall be sent to TRC at the address given in Section 

XXVI (NOTICES AND SUBMISSIONS) below. 

iv. Each such payment shall be made payable to the Department of 

Environmental Conservation and shall be sent to: 

Bureau of Program Management 

Division of Environmental Remediation 

New York State Department of Environmental Conservation 

625 Broadway 

Albany, NY 12233-7010. 

54. a. TRC may contest payment of any Future Response Costs under subparagraph 

53.a. if it determines that the United States has made a mathematical error or if it alleges that a 

cost item that is included represents costs that are inconsistent with the NCP or outside the scope 

of Future Response Costs. Such objection shall be made in writing within thirty (30) days of the 

date of the bill and must be sent to the United States pursuant to Section XXVI (NOTICES AND 

SUBMISSIONS). Any such objection shall specifically identify the contested Future Response 

Costs and the basis for objection. In the event of an objection, TRC shall within the thirty (30) 

day period pay all uncontested Future Response Costs to the United States in the manner 

described in subparagraph 53.a. Simultaneously, TRC shall establish an interest-bearing escrow 

account in a Federally-insured bank duly chartered in the State of New York and remit to that 

escrow account funds equivalent to the amount of the contested Future Response Costs. TRC 

shall send to the United States, as provided in Section XXVI (NOTICES AND SUBMISSIONS), a 

copy of the transmittal letter and check paying the uncontested Future Response Costs, and a 

copy of the correspondence that establishes and funds the escrow account, including, but not 

limited to, information containing the identity of the bank and bank account under which the 

escrow account is established as well as a bank statement showing the initial balance of the 

escrow account. Simultaneously with establishment of the escrow account, TRC shall initiate the 

Dispute Resolution procedures in Section XIX (DISPUTE RESOLUTION). If the United States 

prevails in the dispute, within five (5) days of the resolution of the dispute, TRC shall pay the 

sums due, with accrued interest (as shown by a bank statement, a copy of which shall be 

submitted with the payment), to the United States in the manner described in subparagraph 53.a. 

If TRC prevails concerning any aspect of the contested costs, TRC shall pay that portion of the 

costs for which it did not prevail, plus associated accrued interest (as shown by a bank statement,
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a copy of which shall be submitted with the payment), to the United States in the manner 

described in subparagraph 53.a.; TRC shall be disbursed any balance of the escrow account. The 

dispute resolution procedures set forth in this Paragraph in conjunction with the procedures set 

forth in Section XIX (DISPUTE RESOLUTION) shall be the exclusive mechanisms for resolving 

disputes regarding TRC’s obligation to reimburse the United States for its Future Response 

Costs. 

b. i. TRC may contest, in writing, costs invoiced to it by the State if it 

believes that: (1) the cost documentation contains clerical, mathematical, or accounting errors; 

(2) the costs are not related to the State’s activities with respect to the Work; or (3) NYSDEC is 

not otherwise legally entitled to such costs. If TRC objects to an invoiced cost, TRC shall pay all 

costs not objected to within the time frame set forth in subparagraph 53.b. above, and shall, 

within thirty (30) days after its receipt of an invoice, identify, in writing, all costs objected to and 

the basis of the objection. This objection shall be filed with the Director of the NYSDEC Bureau 

of Program Management, Division of Environmental Remediation (“BPM Director’). The BPM 

Director or the BPM Director’s designee shall have the authority to relieve TRC of the obligation 

to pay invalid costs. Within forty-five (45) days after the date of NYSDEC’s determination of 

the objection, TRC shall either pay to NYSDEC the amount which the BPM Director or the 

BPM Director’s designee determines TRC is obligated to pay or commence an action or 

proceeding seeking appropriate judicial relief. 

ii. In the event any instrument for the payment of any money due to the 

State under subparagraph 53.b. above, fails of collection, such failure of collection shall 

constitute a violation of this Consent Decree, provided that: (1) NYSDEC gives TRC written 

notice of such failure of collection; and (2) NYSDEC does not receive from TRC a certified 

check or bank check in the amount of the uncollected funds within fourteen (14) days after the 

date of NYSDEC’s written notification. 

55. In the event that a payment required by any of Paragraphs 50-54 is not made by 

the due date for such payment, the Settling Party or Parties responsible under this Section for 

making the given payment shall pay Interest on the unpaid balance. Such Interest shall begin to 

accrue on the first day that such payment is overdue. The Interest shall accrue through the date 

of payment. Payments of Interest made under this Paragraph shall be in addition to such other 

remedies or sanctions available to the United States or State by virtue of the respective Settling 

Parties’ failure to make timely payments under this Section. All Interest payments required by 

this Paragraph shall be remitted to EPA or the State in accordance with the payment procedures 

described in Paragraph 53. 

56. Confession of Judgment. The Owner Settling Party and Operator Settling Parties 

by their entry into this Consent Decree, expressly consent to and agree, inter alia, that a 

Confession of Judgment in a form that: a. is enforceable in the State of New York; b. is signed by 

Operator Settling Party Louis J. Mattiace on behalf of Mattiace Industries, Inc.; and c. cites to 

this Consent Decree, shall be filed by the Owner Settling Party and Operator Settling Parties 

within sixty (60) days of the Effective Date of this Consent Decree in the Office of the County 

Clerk of Nassau County, New York as a judgment lien upon the Site Property and upon rights to 
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the Site Property to secure the interests of the United States and the State in receiving 

reimbursement of costs incurred, and to be incurred, by the United States and the State in their 

response actions at the Site. Within thirty (30) days of filing the Confession of Judgment, the 

Owner Settling Party and Operator Settling Parties shall provide EPA with a certified copy of 
said document that shows the Clerk's recording stamps. Furthermore, by their entry into this 
Consent Decree, Owner Settling Party and Operator Settling Parties hereby expressly waive any 

claim they may have, in whole or in part, to any proceeds from any future sale of the Site 

Property. 

XVII. INDEMNIFICATION AND INSURANCE 
  

57. Work Settling Parties’ Indemnification of the United States and the State. 
  

a. The United States and the State do not assume any liability by entering 

into this agreement or by virtue of any designation of the Work Settling Parties as EPA’s 

authorized representatives under Section 104(e) of CERCLA. The Work Settling Parties shall 

indemnify, save, and hold harmless the United States, the State, and their officials, agents, 

employees, contractors, subcontractors, or representatives for or from any and all claims or 

causes of action arising from, or on account of, negligent or other wrongful acts or omissions of 

the Work Settling Parties, their officers, directors, employees, agents, contractors, 

subcontractors, ‘and any persons acting on their behalf or under their control, in carrying out 

activities pursuant to this Consent Decree, including, but not limited to, any claims arising from. 

any designation of the Work Settling Parties as EPA’s authorized representatives under Section 

104(e) of CERCLA. Further, and consistent with the provisions of Paragraph 6 (Commitments 

by Settling Parties), the Work Settling Parties agree to pay the United States and the State all 

costs they incur including, but not limited to, attorneys’ fees and other expenses of litigation and 

settlement arising from, or on account of, claims made against the United States or the State 

based on negligent or other wrongful acts or omissions of the Work Settling Parties, their 

officers, directors, employees, agents, contractors, subcontractors, and any persons acting on 

their behalf or under their control, in carrying out activities pursuant to this Consent Decree. 

Neither the United States nor the State shall be held out as a party to any contract entered into by 

or on behalf of the Work Settling Parties in carrying out activities pursuant to this Consent 

Decree. Neither the Work Settling Parties nor any such contractor shall be considered an agent 

of the United States or the State. 

  

b. The United States and the State shall give the Work Settling Parties notice 

of any claim for which the United States or the State plans to seek indemnification pursuant to 

subparagraph 57.a, and shall consult with the Work Settling Parties prior to settling such claim. 

58. | The Work Settling Parties waive all claims against the United States and the State 

for damages or reimbursement or for set-off of any payments made or to be made to the United 

States or the State, arising from or on account of any contract, agreement, or arrangement 

between any one or more of the Work Settling Parties and any person for performance of 

Operation and Maintenance or other Work on or relating to the Site, including, but not limited to, 

claims on account of construction delays. In addition, the Work Settling Parties shall indemnify
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and hold harmless the United States and the State with respect to any and all claims for damages 

or re1mbursement arising from or on account of any contract, agreement, or arrangement between 

any one or more of the Work Settling Parties and any person for performance of Operation and 

Maintenance or other Work on or relating to the Site, including, but not limited to, claims on 

account of construction delays. 

59. No later than fifteen (15) days before commencing any on-site Work, the Work 

Settling Parties shall secure, and shall maintain, comprehensive general liability insurance with 

limits of $10 million, combined single limit, and automobile liability insurance with limits of $2 
million, combined single limit, naming the United States and the State as additional insureds. In 

addition, for the duration of this Consent Decree, the Work Settling Parties shall satisfy, or shall 

ensure that its contractors or subcontractors satisfy, all applicable laws and regulations regarding 

the provision of worker’s compensation insurance for all persons performing the Work on behalf 

of the Work Settling Parties in furtherance of this Consent Decree. Prior to commencement of 

the Operation and Maintenance under this Consent Decree, the Work Settling Parties shall 

provide to EPA certificates of such insurance and a copy of each insurance policy. The Work 

Settling Parties shall resubmit such certificates and copies of policies each year on the 

anniversary of the Effective Date. If the Work Settling Parties demonstrates by evidence 

satisfactory to EPA that any contractor or subcontractor maintains insurance equivalent to that 

described above, or insurance covering the same risks but in a lesser amount, then, with respect 

to that contractor or subcontractor, the Work Settling Parties need provide only that portion of 

the insurance described above which is not maintained by the contractor or subcontractor. 

XVIIL. FORCE MAJEURE 
  

60. ‘Force majeure,” for purposes of this Consent Decree, is defined as any event 

arising from causes beyond the control of the Work Settling Parties, of any entity controlled by 

the Work Settling Parties, or of the Work Settling Parties’ contractors, that delays or prevents the 

performance of any obligation under this Consent Decree despite the Work Settling Parties’ best 

efforts to fulfill the obligation. The requirement that the Work Settling Parties exercise “‘best 

efforts to fulfill the obligation” includes using best efforts to anticipate any potential force 

majeure event and best efforts to address the effects of any potential force majeure event a. as it 

is occurring; and b. following the potential force majeure event, such that the delay is minimized 

to the greatest extent possible. “Force Majeure” does not include financial inability to complete 

the Work or a failure to attain the Performance Standards. 

61. If any event occurs or has occurred that may delay the performance of any 

obligation under this Consent Decree, whether or not caused by a force majeure event, the Work 

Settling Parties shall notify orally EPA’s Project Coordinator or, in his or her absence, EPA’s 

Alternate Project Coordinator or, in the event both of EPA’s designated representatives are 

unavailable, the Chief of the New York Remediation Branch of the Emergency and Remedial 

Response Division (“ERRD”), EPA Region II, within forty-eight (48) hours of when the Work 

Settling Parties first knew that the event might cause a delay. Within seven (7) days thereafter, 

the Work Settling Parties shall provide in writing to EPA and to the State: an explanation and 

description of the reasons for the delay; the anticipated duration of the delay; all actions taken or
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to be taken to prevent or minimize the delay; a schedule for implementation of any measures to 

be taken to prevent or mitigate the delay or the effect of the delay; such Work Settling Parties’ 

rationale for attributing such delay to a force majeure event if they intend to assert such a claim, 

and; a statement as to whether, in the opinion of such Work Settling Parties, the event may cause 

or contribute to an endangerment to public health, welfare, or the environment. The Work 

Settling Parties shall include with any notice all available documentation supporting their claim 

that the delay was attributable to a force majeure. Failure to comply with the above requirements 

shall preclude the Work Settling Parties from asserting any claim of force majeure for that event 

for the period of time of such failure to comply, and for any additional delay caused by such 

failure. The Work Settling Parties shall be deemed to know of any circumstance of which they, 

any entity controlled by them, or Work Settling Parties’ contractors knew or should have known. 

62. If EPA, after a reasonable opportunity for review and comment by the State, 

agrees that the delay or anticipated delay is attributable to a force majeure event, the time for 

performance of the obligations under this Consent Decree that are affected by the force majeure 

event will be extended by EPA for such time as is necessary to complete those obligations. An 

extension of the time for performance of the obligations affected by the force majeure event shall 

not, of itself, extend the time for performance of any other obligation. If EPA, after a reasonable 

opportunity for review and comment by the State, does not agree that the delay or anticipated 

delay has been or will be caused by a force majeure event, EPA will provide written notification 

of its decision to the Settling Parties who submitted notice to EPA under Paragraph 61. If EPA, 

after a reasonable opportunity for review and comment by the State, agrees that the delay is 

attributable to a force majeure event, EPA will notify such Work Settling Parties in writing of the 

length of the extension, if any, for performance of the obligations affected by the force majeure 

event. 

63. If the Work Settling Parties elect to invoke the dispute resolution procedures set 

forth in Section XIX (DISPUTE RESOLUTION), they shall do so no later than fifteen (15) days after 

receipt of EPA’s notice. In any such proceeding, the Work Settling Parties shall have the burden 

of demonstrating by a preponderance of the evidence that the delay or anticipated delay has been 

or will be caused by a force majeure event, that the duration of the delay or the extension sought 

was or will be warranted under the circumstances, that best efforts were exercised to avoid and 

mitigate the effects of the delay, and that the Work Settling Parties complied with the 

requirements of Paragraphs 60 and 61, above. If the Work Settling Parties carry this burden, the 

delay at issue shall be deemed not to be a violation by such Work Settling Parties of the affected 

obligation of this Consent Decree identified to EPA or the Court. 

XLX. DISPUTE RESOLUTION 
  

64. Unless otherwise expressly provided for in this Consent Decree, the dispute 

resolution procedures of this Section shall be the exclusive mechanism to resolve disputes arising 

under or with respect to this Consent Decree. However, the procedures set forth in this Section 

shall not apply to actions by the United States to enforce obligations of the Settling Parties that 

have not been disputed in accordance with this Section.
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65. Any dispute which arises under or with respect to this Consent Decree shall in the 

first instance be the subject of informal negotiations between the parties to the dispute. The 

period for informal negotiations shall not exceed twenty (20) days from the time the dispute 

arises, unless it is modified by written agreement of the parties to the dispute. The dispute shall 

be considered to have arisen when one party sends the other parties a written Notice of Dispute. 

66. Statements of Position. 
  

a. In the event that the parties cannot resolve a dispute by informal 

negotiations under the preceding Paragraph, then the position advanced by EPA shall be 

considered binding unless, within fourteen (14) days after the conclusion of the informal 

negotiation period, the disputing Work Settling Parties invoke the formal dispute resolution 

procedures of this Section by serving on the United States and the State a written Statement of 

Position on the matter in dispute, including, but not limited to, any factual data, analysis, or 

opinion supporting that position and any supporting documentation relied upon by the Work 

Settling Parties. The Statement of Position shall specify the disputing Work Settling Parties’ 

position as to whether formal dispute resolution should proceed under Paragraphs 67 or 68. 

b. Within fourteen (14) days after receipt of the disputing Work Settling 

Parties’ Statement of Position, EPA will serve on them its Statement of Position, including, but 

not limited to, any factual data, analysis, or opinion supporting that position and all supporting 

documentation relied upon by EPA. EPA’s Statement of Position shall include a statement as to 

whether formal dispute resolution should proceed under Paragraphs 67 or 68. Within seven (7) 

days after receipt of EPA’s Statement of Position, the disputing Work Settling Parties may 

submit a reply. 

C. If there is disagreement between EPA and the disputing Work Settling 

Parties as to whether dispute resolution should proceed under Paragraphs 67 or 68, the parties to 

the dispute shall follow the procedures set forth in the paragraph determined by EPA to be 

applicable. However, if the disputing Work Settling Parties ultimately appeal to the Court to 

resolve the dispute, the Court shall determine which paragraph is applicable in accordance with 

the standards of applicability set forth in Paragraphs 67 or 68. 

67. Formal dispute resolution for disputes pertaining to the selection or adequacy of 

any response action and all other disputes that are accorded review on the administrative record 

under applicable principles of administrative law shall be conducted pursuant to the procedures 

set forth in this Paragraph. For purposes of this Paragraph, the adequacy of any response action 

includes, without limitation: (1) the adequacy or appropriateness of plans, procedures to 

implement plans, or any other items requiring approval by EPA under this Consent Decree; and 

(2) the adequacy of the performance of response actions taken pursuant to this Consent Decree. 

Nothing in this Consent Decree shall be construed to allow any dispute by any Settling Party 

regarding the validity of the ROD’s provisions. 

a. An administrative record of the dispute shall be maintained by EPA and 

shall contain all statements of position, including supporting documentation, submitted pursuant
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to this Section. Where appropriate, EPA may allow submission of supplemental statements of 

position by the parties to the dispute. 

b. The Director of the ERRD, EPA Region II, will issue a final 

administrative decision resolving the dispute based on the administrative record described in 

Paragraph 67.a. This decision shall be binding upon the Settling Parties, subject only to the night 

to seek judicial review pursuant to subparagraphs 67.c. and 67.d. 

C. Any administrative decision made by EPA pursuant to subparagraph 67.b. 

shall be reviewable by this Court, provided that a motion for judicial review of the decision is 

filed by the disputing Settling Parties with the Court and served on all Parties within ten (10) 

days of receipt of EPA’s decision. The motion shall include a description of the matter in 

dispute, the efforts made by the parties to resolve it, the relief requested, and the schedule, if any, 

within which the dispute must be resolved to ensure orderly implementation of this Consent 

Decree. The United States may file a response to such motion. 

d. In proceedings on any dispute governed by this Paragraph, the disputing 

Work Settling Parties shall have the burden of demonstrating that the decision of the ERRD 

Director is arbitrary and capricious or otherwise not in accordance with law. Judicial review of 

EPA’s decision shall be on the administrative record compiled pursuant to subparagraph 67.a. 

68. Formal dispute resolution for disputes that neither pertain to the selection or 

adequacy of any response action nor are otherwise accorded review on the administrative record 

under applicable principles of administrative law, shall be governed by this Paragraph. 

a. Following receipt of the disputing Work Settling Parties’ Statement of 

Position submitted pursuant to Paragraph 66, the ERRD Director, EPA Region IJ, will issue a 

final decision resolving the dispute. The ERRD Director’s decision shall be binding unless, 

within ten (10) days of receipt of the decision, the disputing Work Settling Parties file with the 

Court and serve on the parties a motion for judicial review of the decision setting forth the matter 

in dispute, the efforts made by the parties to resolve it, the relief requested, and the schedule, if 

any, within which the dispute must be resolved to ensure orderly implementation of the Consent 

Decree. The United States may file a response to the motion. 

b. Notwithstanding Paragraph M of Section I (BACKGROUND) of this Consent 

Decree, judicial review of any dispute governed by this Paragraph shall be governed by 

applicable principles of law. 

69. The invocation of formal dispute resolution procedures under this Section shall 

not extend, postpone, or affect in any way any obligation of the Settling Parties under this 

Consent Decree, not directly in dispute, unless EPA or the Court agrees otherwise. Stipulated 

penalties with respect to the disputed matter shall continue to accrue but payment shall be stayed 

pending resolution of the dispute as provided in Paragraph 78. Notwithstanding the stay of 

payment, stipulated penalties shall accrue from the first day of noncompliance with any 

applicable provision of this Consent Decree. In the event that the disputing Work Settling 

Parties do not prevail on the disputed issue, stipulated penalties shall be assessed and paid as
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provided in Section XX (STIPULATED PENALTIES). In the event the disputing Work Settling 

Parties prevail on the disputed issue, and such disputed issue constituted an instance of 

noncompliance by TRC identified by EPA through written notice as a violation which could 

result in default, in accordance with Section TV (DEFINITIONS), such wnitten notice thereafter 

shall be void. 

XX. STIPULATED PENALTIES 
  

70. The Settling Parties shall be liable for stipulated penalties in the amounts set forth 
in Paragraphs 71 and 72 to the United States for failure to comply with the requirements of this 

Consent Decree specified below, unless excused under Section XVIII (FORCE MAJEURE). 

“Compliance” by TRC and the Group A Settling Parties shall include performance and 

completion of the activities, tasks, and requirements identified below in accordance with the 

deadlines set forth in or approved by EPA under this Consent Decree and in accordance with all 

applicable requirements of law, this Consent Decree, and any plans or other documents approved 

by EPA pursuant to this Consent Decree; provided, however, that the liability of the Group A 

Settling Parties for any noncompliance with a requirement which this Consent Decree assigns to 

the “Work Settling Parties” as a whole or to ““TRC” shall be subject to the provisions of 

subparagraph 6.c. above. “Compliance” by each De Minimis Settling Party, Group B Settling 

Party, and Ability to Pay Settling Party shall mean timely submission of the payment(s) required 

of such party pursuant to Section XVI (PAYMENTS FOR RESPONSE COSTS AND NATURAL 

RESOURCE DAMAGES; CONFESSION OF JUDGMENT). “Compliance” by the Owner Settling Party 

and Operator Settling Parties shall include performance and completion of the activities, tasks, 

and requirements pursuant to Paragraph 9 (Notice to Successors-in-Title), Section IX (ACCESS 

AND INSTITUTIONAL CONTROLS), and Paragraph 56 above (Confession of Judgment). Neither 

TRC nor the Group A Settling Parties shall be liable for stipulated penalties for any inability to 

pertorm work attributable solely to the failure of the Owner Settling Party and Operator Settling 

Parties to comply with their obligations to provide the access necessary to perform the Work 

under Paragraph 22 of this Consent Decree. 

  

  

71. Stipulated Penalty Amounts. 
  

a. The following stipulated penalties shall accrue against TRC and, 

consistent with subparagraph 6.c. above, the Group A Settling Parties per violation per day for 

any noncompliance with the requirements identified in subparagraph 71.b.: 

    

Penalty Per Violation Per Dav Period of Noncompliance 

$2,000 Ist through 14th day 
$4,000 15th through 30th day 
$8,000 31st day and beyond 

b. Requirements. 

i. timely implementation of the O & M and other work required by 

the SOW, in accordance with the ROD, the approved O & M Work Plan, and this Consent 

Decree;
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il, timely submission and, if necessary, revision and resubmission of 

the O & M Work Plan and all other plans and reports required to be submitted pursuant to the 
SOW (and any submittal or deliverable required under any of those plans and reports), with the 

exception of those submissions listed in subparagraph 72.c. of this Section; 

ili. modifications of the SOW or related work plans pursuant to 

Paragraph 13, and timely implementation of the work called for by such modifications in 

accordance with the modified SOW or work plan; 

iV. timely performance of studies and investigations pursuant to 

Section VI; 

Vv. obligations imposed by Section XV (EMERGENCY RESPONSE); 

Vi. obligations imposed by Section IX (ACCESS AND INSTITUTIONAL 

CONTROLS) with the exception of those requirements which are applicable only to the Owner 

Settling Party and Operator Settling Parties; and 

vii. | requirements regarding replacement of TRC and all other 

obligations imposed on the Group A Settling Parties under subparagraphs 6.c.111.-vill. above (this 

subparagraph 71.b.vii. applies only to the Group A Settling Parties). 

72. Other Stipulated Penalties. 
  

a. The stipulated penalty amounts set forth in subparagraph b. below shall 

accrue against TRC, the Group A Settling Parties, the Group B Settling Parties, the De Minimis 

Settling Parties, and the Ability to Pay Settling Parties, respectively, for any failure by them to 

timely pay the amount or amounts that they are, respectively, obligated to pay under Section XVI 

above. The stipulated penalty amounts set forth in subparagraph b. below shall also accrue 

against the Owner Settling Party and the Operator Settling Parties for any noncompliance with 

the requirements placed on them by Paragraph 9 (Notice to Successors-in-Title), Section [X 

(ACCESS AND INSTITUTIONAL CONTROLS) and Paragraph 56 above (Confession of Judgment). 

Finally, the stipulated penalty amounts set forth in subparagraph b. below shall accrue against 

TRC and, consistent with subparagraph 6.c. above, the Group A Settling Parties for any 

noncompliance with the requirements identified in subparagraph 72.c. 

  

  

  

    

b. Stipulated Penalty Amounts 

Penalty Per Violation Per Day Period of Noncompliance 

$750 Ist through 14th day 
$1,500 15th through 30th day 

$3,000 31st day and beyond 

C. Requirements. 

1. Financial Assurance requirements pursuant to Section XIII; 

il. timely submission of the name, title, and qualifications of proposed 
Supervising Contractor pursuant to Paragraph 10;



-45. 

ill. timely submission of written notification of any off-Site shipment 
of Waste Material from the Site to an out-of-state waste management facility pursuant to 

Paragraph 15; 

iv. timely submission of the name of the Project Coordinator pursuant 

to Section XII; 

V. Certification of Completion requirements set forth in Section XIV; 

Vi. timely submission of written notification regarding delays or 

anticipated delays, consistent with Paragraph 61; 

vii. indemnification and insurance requirements set forth in Section 

XVU; 

vill. quality assurance, sampling, data analysis, and other requirements 

set forth in Section VIII; 

IX. reporting requirements set forth in Section X; and 

X, submission of documents and other information in accordance with 

Section XXIV (ACCESS TO INFORMATION). 

73. Inthe event that EPA assumes performance of a portion or all of the Work 

pursuant to Paragraph 87 of Section XXI (COVENANTS NOT TO SUE BY PLAINTIFFS), in the 

instance where an approved replacement contractor is in Default, as that term is defined in 

Section IV (DEFINITIONS) above, or where the Work Settling Parties fail to obtain an approved 

replacement contractor pursuant to Paragraph 6 and stipulated penalties have become due and 

payable as a result of such failure, the Work Settling Parties shall be liable for a stipulated 

penalty in the amount of $250,000, in addition to any other stipulated penalties for which they are 

liable under this Section. 

74. All penalties shall begin to accrue on the day after the complete performance is 

due or the day a violation occurs, and shall continue to accrue through the final day of the 

correction of the noncompliance or completion of the activity. However, stipulated penalties 

shall not accrue: (1) with respect to a deficient submission under Section XI (EPA APPROVAL OF 

PLANS AND OTHER SUBMISSIONS), during the period, if any, beginning on the thirty-first (31st) 

day after EPA’s receipt of such submission until the date that EPA notifies the Work Settling 
Parties of any deficiency; (2) with respect to a decision by the Director of the ERRD, EPA 

Region II, under subparagraph 67.b. or 68.a. of Section XIX (DISPUTE RESOLUTION), during the 

period, if any, beginning on the twenty-first (21st) day after the dispute has been fully presented 

to the ERRD Director consistent with Paragraphs 66-68 until the date that the Director issues a 

final decision regarding such dispute; or (3) with respect to judicial review by this Court of any 

dispute under Section XIX (DISPUTE RESOLUTION), during the period, if any, beginning on the 

thirty-first (31st) day after the Court’s receipt of the final submission regarding the dispute until 

the date that the Court issues a final decision regarding such dispute. Nothing herein shall 
prevent the simultaneous accrual of separate penalties for separate violations of this Consent 
Decree.
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75. Following the United States’ determination that a Settling Party or group of 

Settling Parties has failed to comply with a requirement of this Consent Decree, the United States 

may give such Settling Party(ies) written notification of the same and describe the 

noncompliance. If such a notification is addressed to TRC, a copy of it will be sent to the Group 

A Settling Parties by the United States. The United States may send the Settling Party(ies) that 

failed to comply with a requirement of this Consent Decree a written demand for the payment of 

Stipulated penalties. However, penalties shall accrue as provided in Paragraph 74 regardless of 

whether the United States has notified such Settling Party(ies) of a violation. Nothing in this 

Paragraph modifies the requirements and obligations of the parties as set forth in Paragraph 6. 

76. All penalties accruing under this Section shall be due and payable to the United 

States within thirty (30) days of the date of the United States’ demand for payment of the 

penalties; except that if the Settling Parties who receive the penalty demand invoke the Dispute 

Resolution procedures under Section XIX (DISPUTE RESOLUTION) with respect to the penalty 

demand, then such penalties shall be due and payable as provided in Paragraph 78. All payments 

to the United States under this Section shall be paid by EFT in accordance with the payment 

instructions set forth in Paragraph 53 above. To ensure that the Settling Parties’ payment is 

properly recorded, they shall send a letter to the United States within one (1) week of the EFT, 

which references the date of the EFT, the payment amount, the name of the Site, the civil action 

number of this case, and the paying party’s or parties’ name(s) and address(es). Such letter shall 

be sent to the United States as provided in Section XX VI (NOTICES AND SUBMISSIONS), and to: 

Chief, Financial Management Branch 

U.S. Environmental Protection Agency, Region II 

290 Broadway 

New York, NY 10007-1866 

77. The payment of penalties shall not alter in any way any Settling Party’s obligation 

to comply with the requirements of this Consent Decree. 

78. Penalties shall continue to accrue as provided in Paragraph 74 during any dispute 

resolution period, but need not be paid until the following: 

a. If the dispute is resolved by agreement or by a decision of EPA that is not 

appealed to this Court, accrued penalties determined to be owing shall be paid to EPA within 

fifteen (15) days of the agreement or the receipt of EPA’s decision or order; 

b. If the dispute is appealed to this Court and the United States prevails in 

whole or in part, the disputing Work Settling Parties shall pay all accrued penalties determined 

by the Court to be owed to EPA within thirty (30) days of receipt of the Court’s decision or 

order, except as provided in subparagraph c. below; 

C. If the District Court’s decision is appealed by any Party, the disputing 

Work Settling Parties shall pay all accrued penalties determined by the District Court to be owing 

to the United States into an interest-bearing escrow account within twenty (20) days of receipt of 

the Court’s decision or order. Penalties shall be paid into this account as they continue to accrue, 

at least every thirty (30) days. Within fifteen (15) days of receipt of the final appellate court 
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decision, the escrow agent shall pay the balance of the account to EPA or to the disputing Work 

Settling Parties to the extent they prevail. 

79. If a Settling Party or group of Settling Parties fails to pay stipulated penalties 

when due, the United States may institute proceedings to collect the penalties, as well as Interest. 

Such Settling Party(ies) shall pay Interest on the unpaid balance of the stipulated penalties, which 

shall begin to accrue on the date of demand made pursuant to Paragraph 75. 

80. Nothing in this Consent Decree shall be construed as prohibiting, altering, or in 

any way limiting the ability of the United States to seek any other remedies or sanctions 

available by virtue of any Settling Party’s violation of this Decree or of the statutes and 

regulations upon which it is based, including, but not limited to, penalties pursuant to Section 

122(1) of CERCLA, provided, however, that the United States shall not seek civil penalties 

pursuant to Section 122(1) of CERCLA for any violation for which a stipulated penalty is 

provided herein, except in the case of a willful violation of the Consent Decree. 

81. | Notwithstanding any other provision of this Section, the United States may, in its 

unreviewable discretion, waive any portion of stipulated penalties that have accrued pursuant to 

this Consent Decree. 

XXII. COVENANTS NOT TO SUE BY PLAINTIFFS 
  

  

82. Work Settling Parties. In consideration of the actions that will be performed and 

the payments that will be made by the Work Settling Parties under the terms of this Consent 

Decree, and except as specifically provided in Paragraphs 83, 84, 86, and 88 of this Section, the 

United States on behalf of EPA, NOAA, and DOI covenants not to sue or to take administrative 

action against the Work Settling Parties pursuant to Sections 106 and 107(a) of CERCLA 

relating to the Site, and the State covenants not to sue or take administrative action against the 

Work Settling Parties pursuant to Section 107(a) of CERCLA, Section 7002 of RCRA, 42 U.S.C 

§ 6972, and State Law, relating to the Site. Except with respect to future liability, these 

covenants not to sue shall take effect for the Work Settling Parties upon the receipt by EPA and 

the State of the payments required by Paragraph 50 of Section XVI (PAYMENTS FOR RESPONSE 

COSTS. AND NATURAL RESOURCE DAMAGES; CONFESSION OF JUDGMENT). With respect to future — 

liability, these covenants not to sue shall take effect upon Certification of Completion of the 

Remedial Action by EPA pursuant to Paragraph 46 of Section XIV (CERTIFICATION OF 

COMPLETION). Each of these covenants not to sue is conditioned upon the satisfactory 

performance by the Work Settling Parties of their obligations under this Consent Decree. The 

covenant not to sue the Work Settling Parties shall not be construed to be conditioned upon the 

performance of any obligations imposed solely upon the Owner Settling Party and the Operator 

Settling Parties. These covenants not to sue extend only to the Work Settling Parties and do not 

extend to any other person. 

83. United States’ Pre-certification Reservations. Notwithstanding any other 

provision of this Consent Decree, the United States reserves, and this Consent Decree is without 

prejudice to, the ght to institute proceedings in this action or in a new action, or to issue an 

administrative order seeking to compel the Work Settling Parties and Group B Settling Parties to 
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perform further response actions relating to the Site, or to reimburse the United States for 

additional costs of response if, prior to Certification of Completion of the Remedial Action: 

a. conditions at the Site, previously unknown to EPA, are discovered, or 

b. information, previously unknown to EPA, is received, in whole or in part, 

and EPA determines that these previously unknown conditions or information together with any 

other relevant information indicates that the Remedial Action is not protective of human health 

or the environment. 

84. United States’ Post-certification Reservations. Notwithstanding any other 

provision of this Consent Decree, the United States reserves, and this Consent Decree is without 

prejudice to, the right to institute proceedings in this action or in a new action, or to issue an 

administrative order seeking to compel the Work Settling Parties and Group B Settling Parties to 

perform further response actions relating to the Site, or to reimburse the United States for 

additional costs of response if, after Certification of Completion of the Remedial Action: 

  

a, conditions at the Site, previously unknown to EPA, are discovered, or 

b. information, previously unknown to EPA, is received, in whole or in part, 

and EPA determines that these previously unknown conditions or this information together with 

other relevant information indicate that the Remedial Action is not protective of human health or 

the environment. 

85. For purposes of Paragraph 83, the information and the conditions known to EPA 

shall include only that information and those conditions known to EPA as of the date of lodging 

of this Consent Decree, including information set forth in the Record of Decision for the Site and 

the administrative record supporting the Record of Decision, the post-ROD administrative record 

as well as the information in EPA’s possession pertaining to its implementation of the ROD 

through the date of lodging of this Consent Decree. For purposes of Paragraph 84, the 

information and the conditions known to EPA shall include only that information and those 

conditions known to EPA as of the date of Certification of Completion of the Remedial Action 

and set forth in the Record of Decision, the administrative record supporting the Record of 

Decision, the post-ROD administrative record, or any information received by EPA pursuant to 

the requirements of this Consent Decree prior to Certification of Completion of the Remedial 

Action. 

86. General reservations of rights as to Work Settling Parties. The United States and 

the State reserve, and this Consent Decree is without prejudice to, all rights against the Work 

Settling Parties with respect to all matters not expressly included within Plaintiffs’ covenants not 

to sue. Notwithstanding any other provision of this Consent Decree, the United States and the 

State reserve all rights against the Work Settling Parties with respect to: 
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a. claims based on a failure by Work Settling Parties to meet a requirement 

of this Consent Decree; 

b. liability arising from the past, present, or future disposal, release, or threat 

of release of Waste Material outside of the Site; 

c. liability based upon the Work Settling Parties’ ownership or operation of 

the Site, or upon such Settling Parties’ transportation, treatment, storage, or disposal, or 

arrangement for the transportation, treatment, storage, or disposal, of Waste Material at or in 

connection with the Site, other than as provided in the ROD, the SOW, the Operation and 

Maintenance Work Plan, or otherwise ordered by EPA, after signature of this Consent Decree by 

the Work Settling Parties; 

d. criminal liability; 

€. liability for violations of Federal or state law which occur during or after 

implementation of the Work; and 

f. liability, prior to Certification of Completion of the Remedial Action, for 

additional response actions that EPA determines are necessary to achieve Performance 

Standards, but that cannot be required pursuant to Paragraph 13 (Modification of the SOW or 

Related Work Plans). 

  

  

87. Work Takeover. In the event EPA determines that Work Settling Parties have 

ceased implementation of any portion of the Work, are seriously or repeatedly deficient or late in 

their performance of the Work, or are implementing the Work in a manner which may cause an 

endangerment to human health or the environment, EPA may assume the performance of all or 

any portions of the Work as EPA determines necessary. The Work Settling Parties may invoke 

the procedures set forth in Section XIX (DISPUTE RESOLUTION), Paragraph 67, to dispute EPA’s 

determination that takeover of the Work is warranted under this Paragraph. Costs incurred by the 

United States in performing the Work pursuant to this Paragraph shall be considered Future 

Response Costs for purposes of Section XVI (PAYMENTS FOR RESPONSE COSTS AND NATURAL 

RESOURCE DAMAGES; CONFESSION OF JUDGMENT). 

  

88. United States’ and State’s Reservations Concerning Natural Resource Injury. 

Notwithstanding any other provision of this Consent Decree, the United States, on behalf of 

NOAA and DOI, and the State reserve, and this Consent Decree is without prejudice to, the nght 

to institute proceedings against the Work Settling Parties, Group B Settling Parties, Owner 

Settling Party, and Operator Settling Parties in this action or in a new action seeking recovery of 

Natural Resource Damages, based on conditions with respect to the Site, unknown to NOAA or 

DOI or to the State at the date of lodging of this Consent Decree that result in releases or 

threatened releases of hazardous substances that contribute to injury to, destruction of, or loss of 

Natural Resources. For purposes of this Paragraph, the information and the conditions known to 

NOAA and DOI and to the State shall include only that information and those conditions known 

to them as of the date of the lodging of this Consent Decree, including information set forth in 

the Record of Decision for the Site and the administrative record supporting the Record of 
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Decision, and the post-ROD administrative record as well as the information in EPA’s 

possession pertaining to its implementation of the ROD through the date of lodging of this 

Consent Decree. 

89. Group B Settling Parties. In consideration of the payments that will be made by 
the Group B Settling Parties under the terms of this Consent Decree, and except as specifically 

provided in Paragraphs 83, 84, 88, 90, and 95 of this Section, the United States on behalf of 

EPA, NOAA, and DOI covenants not to sue or to take administrative action against the Group B 

Settling Parties pursuant to Sections 106 and 107(a) of CERCLA relating to the Site, and the 

State covenants not to sue or take administrative action against the Group B Settling Parties 

pursuant to Section 107(a) of CERCLA, Section 7002 of RCRA, 42 U.S.C § 6972, and State 

Law, relating to the Site. With respect to present and future liability, these covenants shall take 

effect as to each Group B Settling Party upon receipt by the Mattiace Remediation Trust from 

such Settling Party of its required payment pursuant to subparagraph 51.a. above. With respect 

to each Group B Settling Party, individually, these covenants not to sue are conditioned upon: 

a. the performance by such Group B Settling Party ofall of its obligations under this Consent 

Decree; and b. the truthfulness of the information provided to EPA by such Group B Settling 

Party relating to its involvement with the Site. These covenants not to sue extend only to Group 

B Settling Parties and do not extend to any other person. 

90. General reservations of rights as to Group B Settling Parties. The United States | 

and the State reserve, and this Consent Decree is without prejudice to, all rights against the 

Group B Settling Parties with respect to all matters not expressly included within Plaintiffs’ 

covenants not to sue in Paragraph 89. Notwithstanding any other provision of this Consent 

Decree, the United States and the State reserve all rights against the Group B Settling Parties 

with respect to: 

  

a. claims based on a failure by the Group B Settling Parties to meet a 

requirement of this Consent Decree; 

b. liability arising from the past, present, or future disposal, release, or threat 

of release of Waste Material outside of the Site; 

c. liability based upon the Group B Settling Parties’ ownership or operation 
of the Site, or upon such Settling Parties’ transportation, treatment, storage, or disposal, or 

arrangement for the transportation, treatment, storage, or disposal, of Waste Material at or in 

connection with the Site after signature of this Consent Decree by the Group B Settling Parties; 

d. criminal liability; and 

e. liability, prior to Certification of Completion of the Remedial Action, for 

additional response actions that EPA determines are necessary to achieve Performance Standards, 

but that cannot be required pursuant to Paragraph 13 (Modification of the SOW or Related Work 
Plans). 

91. Ability to Pay Settling Parties, Owner Settling Party, and Operator Settling 

Parties. In consideration of the payments that will be made by the Ability to Pay Settling Parties 
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and the actions that will be performed by Owner Settling Party and Operator Settling Parties 

under the terms of this Consent Decree, and except as specifically provided in Paragraphs 88 and 

92 of this Section, the United States on behalf of EPA, NOAA, and DOI covenants not to sue or 

to take administrative action against the Ability to Pay Settling Parties, Owner Settling Party, and 

Operator Settling Parties pursuant to Sections 106 and 107(a) of CERCLA relating to the Site, 

and the State covenants not to sue or take administrative action against such Settling Parties 

pursuant to Section 107(a) of CERCLA, Section 7002 of RCRA, 42 U.S.C § 6972, and State 

Law, relating to the Site. With respect to present and future liability, these covenants shall take 

effect as to each Ability to Pay Settling Party upon receipt by EPA from such Settling Party of its 

required payments pursuant to subparagraph 51.c. above, and as to Owner Settling Party and 

Operator Settling Parties, upon the receipt by EPA of certified copies showing the clerk’s 

recording stamps of the original recorded easement as required by subparagraph 22.c. and of the 

Confession of Judgment required by Paragraph 56 of this Consent Decree. These covenants not 

to sue are conditioned upon the satisfactory performance by each Ability to Pay Settling Party 

and by Owner Settling Party and each Operator Settling Party of its respective obligations under 

this Consent Decree. These covenants not to sue are also conditioned upon the veracity and 

completeness of the financial information provided to EPA by each Ability to Pay Settling Party 

and by Owner Settling Party and each Operator Settling Party. Ifthe financial information 

provided to EPA by an Ability to Pay Settling Party or by Owner Settling Party or an Operator 

Settling Party is subsequently determined by EPA to be false or, in any material respect, 

inaccurate, such Settling Party shall forfeit all payments made pursuant to this Consent Decree 

and these covenants not to sue and the contribution protection in Paragraph 106 shall be null and 

void as to such Settling Party. Such forfeiture shall not constitute liquidated damages and shall 

not in any way foreclose the United States’ and the State’s rights to pursue any other causes of 

action arising from such Settling Party’s false or materially inaccurate information. These 

covenants not to sue extend only to Ability to Pay Settling Parties, Owner Settling Party, and 

Operator Settling Parties and do not extend to any other person. 

92. General reservations of rights as to Ability to Pay Settling Parties, Owner Settling 

Party, and Operator Settling Parties. The United States and the State reserve, and this Consent 

Decree is without prejudice to, all rights against the Ability to Pay Settling Parties, Owner 

Settling Party, and Operator Settling Parties with respect to all matters not expressly included 

within Plaintiffs’ covenants not to sue in Paragraph 91. Notwithstanding any other provision of 

this Consent Decree, the United States and the State reserve all rights against the Ability to Pay 

Settling Parties, Owner Settling Party, and Operator Settling Parties with respect to: 

  

  

a. claims based on a failure by Ability to Pay Settling Parties, Owner Settling 

Party, and Operator Settling Parties to meet a requirement of this Consent Decree; 

b. liability arising from the past, present, or future disposal, release, or threat 

of release of Waste Material outside of the Site; 

C. liability based upon the Ability to Pay Settling Parties’ ownership or 

operation of the Site, or upon Ability to Pay Settling Parties’, Owner Settling Party’s, and 

Operator Settling Parties’ transportation, treatment, storage, or disposal, or the arrangement for
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the transportation, treatment, storage, or disposal, of Waste Material at or in connection with the 

Site after signature of this Consent Decree by the Ability to Pay Settling Parties, Owner Settling 

Party, and Operator Settling Parties; and 

d. criminal liability. 

93. De Minimis Settling Parties: In consideration of the payments that will be made 

by the De Minimis Settling Parties under the terms of this Consent Decree, and except as 

specifically provided in Paragraphs 94 and 95 of this Section, the United States on behalf of 

EPA, NOAA, and DOI covenants not to sue or take administrative action against any of the De 

Minimis Settling Parties pursuant to Sections 106 or 107 of CERCLA, 42 U.S.C. §§ 9606 or 

9607, relating to the Site, and the State covenants not to sue or take administrative action against 

any of the De Minimis Settling Parties pursuant to Section 107(a) of CERCLA, Section 7002 of 

RCRA, 42 U.S.C § 6972, and State Law, relating to the Site. With respect to present and future 

liability, these covenants not to sue shall take effect for each De Minimis Settling Party upon 

receipt by the Mattiace Remediation Trust of that De Minimis Settling Party’s payment as 

required by subparagraph 51.b. of this Consent Decree. With respect to each De Minimis 

Settling Party, individually, these covenants not to sue are conditioned upon: a) the performance 

by such De Minimis Settling Party ofall of its obligations under this Consent Decree; and b) the 

truthfulness of the information provided to EPA by such De Minimis Settling Party relating to its 

involvement with the Site. These covenants not to sue extend only to the De Minimis Settling 

Parties and do not extend to any other person. 

  

94. Reservations of Rights as to De Minimis Settling Parties. The covenants not to 

sue by the United States and the State set forth in Paragraph 93 do not pertain to any matters 

other than those expressly specified in Paragraph 93. The United States and the State reserve, 

and this Consent Decree is without prejudice to, all rights against the De Minimis Settling Parties 

with respect to all other matters including, but not limited to, the following: 

  

a. liability for failure to meet a requirement of this Consent Decree; 

b. liability arising from the future arrangement for disposal or treatment of a 

hazardous substance, pollutant or contaminant at the Site after the date of lodging of this Consent 

Decree; or 

C. criminal liability. 

95. Notwithstanding any other provision in this Consent Decree, the United States and 

the State reserve, and this Consent Decree is without prejudice to, the right to institute 

proceedings against any individual De Minimis Settling Party or Group B Settling Party in this 

action or in a new action or to issue an administrative order to any individual De Minimis 

Settling Party or Group B Settling Party seeking to compel that individual De Minimis Settling 

Party or Group B Settling Party to perform response actions relating to the Site, and/or to 

reimburse the United States or the State for additional costs of response, if information is 

discovered which indicates that such Settling Party contributed hazardous substances to the Site 
in such greater amount or of such greater toxic or other hazardous effects that such Settling Party 

no longer qualifies as a de minimis party at the Site because such Settling Party contributed
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greater than 0.25% of the hazardous substances at the Site, or contributed hazardous substances 

which are significantly more toxic or are of significantly greater hazardous effect than other 

hazardous substances at the Site. 

96. | Notwithstanding any other provision of this Consent Decree, the United States 

and the State retain all authority and reserve all rights to take any and all response actions 

authorized by law. 

XXII. COVENANTS BY SETTLING PARTIES 
  

97. Covenant Not to Sue. Subject to the reservations in Paragraph 99, the Settling 

Parties hereby covenant not to sue and agree not to assert any claims or causes of action against 

the United States or the State with respect to the Site or this Consent Decree, including, but not 

limited to: 

  

a. any direct or indirect claim for reimbursement from the Hazardous 

Substance Superfund (established pursuant to the Internal Revenue Code, 26 U.S.C. § 9507) 

through CERCLA Sections 106(b)(2), 107, 111, 112, 113 or any other provision of law;. 

b. any claims against the United States, including any department. agency or 

instrumentality of the United States under CERCLA Sections 107 or 113 related to the Site and 

any claims against the State, including any department, agency, or instrumentality of the State 

under CERCLA Section 107 or 113, or State Law related to the Site; or 

C. any claims arising out of response actions at or in connection with the Site, 

including any claim under the United States Constitution, the State Constitution, the Tucker Act, 

28 U.S.C. § 1491, the Equal Access to Justice Act, 28 U.S.C. § 2412, as amended, or at common 

law. 

98. Except as provided in Paragraph 101 (Waiver of Claims Against De Micromis 

Parties), Paragraph 103 (Waiver of Claims Against De Minimis Parties), Paragraph 104, and 

Paragraph 109 (Waiver of Claim-Splitting Defenses), these covenants not to sue by a given 

Settling Party(ies) shall not apply as against the United States in the event that the United States 

brings a cause of action against or issues an order to such Settling Party(ies) pursuant to one or 

more of the reservations set forth in Paragraphs 83, 84, 86.b., c., and f., 88, 90.b., c., and e., 92.b. 

and c., and 94.b., but only to the extent that such Settling Party’s or Parties’ claims arise from the 

same response action, response costs, or damages that the United States is seeking pursuant to 

the applicable reservation. Likewise, except as provided in Paragraphs 101, 103, 104, and 109, 

these covenants not to sue by a given Settling Party(ies) shall not apply as against the State in the 

event that the State brings a cause of action against or issues an order to such Settling Party(ies) 

pursuant to one or more of the reservations set forth in Paragraphs 86.b., c., and f., 88, 90.b., c., 

and e., 92.b. and c., and 94.b., but only to the extent that such Settling Party’s or Parties’ claims 

arise from the same response action, response costs, or damages that the State is seeking pursuant 
to the applicable reservation. 

99. The Work Settling Parties reserve, and this Consent Decree is without prejudice 

to, claims against the United States, subject to the provisions of Chapter 171 of Title 28 of the 

United States Code, for money damages for injury or loss of property or personal injury or death
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caused by the negligent or wrongful act or omission of any employee of the United States while 

acting within the scope of his office or employment under circumstances where the United 

States, if a private person, would be liable to the claimant in accordance with the law of the place 

where the act or omission occurred. However, any such claim shall not include a claim for any 

damages caused, in whole or in part, by the act or omission of any person, including any 

contractor, who is not a Federal employee as that term is defined in 28 U.S.C. § 2671; nor shall 

any such claim include a claim based on EPA’s selection of response actions, or the oversight or 

approval of the Work Settling Parties’ plans or activities. The foregoing applies only to claims 

which are brought pursuant to any statute other than CERCLA and for which the waiver of 

sovereign immunity 1s found in a statute other than CERCLA. 

100. Nothing in this Consent Decree shall be deemed to constitute preauthorization of 

a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R. 

§ 300.700(d). 

101. The Work Settling Parties agree not to assert any claims and to waive all claims or 

causes of action that they may have for all matters relating to the Site, including for contribution, 

against any person where the person’s liability to the Work Settling Parties with respect to the 

Site is based solely on haying arranged for disposal or treatment, or for transport for disposal or 

treatment, of hazardous substances at the Site, or having accepted for transport for disposal or 

treatment of hazardous substances at the Site, if the materials contributed by such person to the 

Site containing hazardous substances was less than 0.005% of the total volume of waste at the 

Site, based on the Site information presently available to EPA. 

102. The waiver in Paragraph 101, above, shall not apply to any claim or cause of 

action against any person meeting the criteria contained therein if EPA has determined that the 

materials contributed to the Site by such person contributed or could contribute significantly to 
the costs of response at the Site. This waiver also shall not apply with respect to any defense, 

claim, or cause of action that a Work Settling Party may have against any person if such person 

asserts a claim or cause of action relating to the Site against such Work Settling Party. 

103. The Work Settling Parties also agree not to assert any claims and to waive all 

claims or causes of action that they may have for all matters relating to the Site, including for 

contribution, against any Group B Setting Party and any person that has entered into a final 

CERCLA Section 122(g) de minimis settlement with EPA, including each De Minimis Settling 

Party, with respect to the Site as of the Effective Date. This waiver shall not apply with respect 

to any defense, claim, or cause of action that a Work Settling Party may have against any person if 

such person asserts a claim or cause of action relating to the Site against such Work Settling Party. 

104. The Group B Settling Parties, De Minimis Settling Parties, Owner Settling Party, 

Operator Settling Parties, and Ability to Pay Settling Parties agree not to assert any CERCLA 

claims or causes of action that they may have for all matters relating to the Site, including for 

contribution, against any other person. This waiver shall not apply with respect to any defense, 

claim, or cause of action that a Group B Settling Party, De Minimis Settling Party, Owner 

Settling Party, Operator Settling Party, or Ability to Pay Settling Party may have against any 

person if such person asserts a claim or cause of action relating to the Site against such Group B
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Settling Party, De Minimis Settling Party, Owner Settling Party, Operator Settling Party, or 

Ability to Pay Settling Party. 

XXII. EFFECT OF SETTLEMENT: CONTRIBUTION PROTECTION 
  

105. Except as provided in Paragraph 101 (Waiver of Claims Against De Micromis 

Parties), Paragraph 103 (Waiver of Claims Against De Minimis Parties), and Paragraph 104, 

nothing in this Consent Decree shall be construed to create any rights in, or grant any cause of 

action to, any person not a Party to this Consent Decree. The preceding sentence shall not be 

construed to waive or nullify any rights that any person not a signatory to this decree may have 
under applicable law. Except as provided in Paragraph 101, Paragraph 103, and Paragraph 104, 

each of the Parties expressly reserves any and all rights (including, but not limited to, any right to 

contribution), defenses, claims, demands, and causes of action which each Party may have with 

respect to any matter, transaction, or occurrence relating in any way to the Site against any person 

not a Party hereto. 

106. The Parties agree, and by entering this Consent Decree this Court finds, that the 

Settling Parties are entitled, as of the Effective Date, to protection from contribution actions or 

claims as provided by CERCLA Section 113(f)(2), 42 U.S.C. § 9613(f)(2), for matters addressed 

in this Consent Decree. The Parties also agree, and by entering this Consent Decree this Court 

finds, that the De Minimis Settling Parties are entitled, as of the Effective Date, to protection 

from contribution actions or claims as provided by CERCLA Section 122(g)(5), 42 U.S.C. § 

9622(g)(5), for matters addressed in this Consent Decree. For purposes of this Paragraph, the 

“matters addressed” in this Consent Decree are all response actions taken or to be taken and all 

response costs incurred or to be incurred by the United States, the State, or any other person with 

respect to the Site. The “matters addressed” in this settlement do not include those response 

costs or response actions as to which the United States or the State has reserved its rights under 

this Consent Decree (except for claims for failure to comply with this Consent Decree), in the 

event that the United States or the State asserts rights against Settling Parties coming within the 

scope of such reservations. 

107. The Settling Parties agree that with respect to any suit or claim for contribution 

brought by them for matters related to this Consent Decree they will notify the United States and 

the State in writing no later than sixty (60) days prior to the initiation of such suit or claim. 

108. The Settling Parties also agree that with respect to any suit or claim for 

contribution brought against them for matters related to this Consent Decree they will notify in 

writing the United States and the State within ten (10) days of service of the complaint on them. 

In addition, the Settling Parties shall notify the United States and the State within ten (10) days of 

service or receipt of any Motion for Summary Judgment and within ten (10) days of receipt of 

any order from a court setting a case for trial. 

109. In any subsequent administrative or judicial proceeding initiated by the United 

States or the State for injunctive relief, recovery of response costs, or other appropriate relief 

relating to the Site, the Settling Parties shall not assert, and may not maintain, any defense or 

claim based upon the principles of waiver, res judicata, collateral estoppel, issue preclusion, 

claim-splitting, or other defenses based upon any contention that the claims raised by the United
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States or the State in the subsequent proceeding were or should have been brought in the instant 

case; provided, however, that nothing in this Paragraph affects the enforceability of the covenants 
not to sue set forth in Section XXI (COVENANTS NOT TO SUE BY PLAINTIFFS). 

110. Future Cost Recovery 
  

a. Subject to subparagraph c. below, the United States, the State, and the 

Settling Parties agree that if after the Parties sign this Consent Decree, any person or entity not a 

Party to this Consent Decree (other than United Air Lines, Inc. unless United Air Lines is a 

Settling Party under this Consent Decree) agrees, or is ordered by a court, to contributé toward 

the reimbursement or payment of any Past or Future Response Costs with respect to the Site, the 

funds so contributed (hereinafter, “Future Proceeds”) shall be distributed as follows. First, the 

Work Settling Parties shall recover from the Future Proceeds an amount equal to two times the 

total amount (not including interest) required to be paid to the United States by the Ability to Pay 

Settling Parties pursuant to Paragraph 51.c. Thereafter, any Future Proceeds shall be shared by 

the United States and the Work Settling Parties on a 33.3%66.7% basis. The United States’ 

share of such Future Proceeds shall be applied toward Past Response Costs. The Work Settling 

Parties’ share of the Future Proceeds shall be distributed among the Work Settling Parties 

according to the terms of a separate contractual arrangement among these parties. If United Air 

Lines, Inc. is nct a Settling Party to this Consent Decree, then any funds paid by or on behalf of 

United Air Lines, Inc. to the United States in connection with the Site, pursuant to any future 

settlement, order or judgment, and any monies received by EPA through the resolution of the 

United States’ setoff rights against amounts potentially owed by the United States to United Air 

Lines, Inc. and its affiliated companies in two actions pending before the United States Tax 

Court (Docket Nos. 18573-98 and 15931-99) shall be retained in their entirety by the United 

States, and applied to Past Response Costs. 

b. The term “Future Proceeds” in subparagraph a. above, does not include 

any civil penalties and punitive damages which any person or entity not a Party to this Consent 

Decree agrees, or is ordered by a court, to pay with respect to the Site. Any such penalties or 

damages sought by the United States shall not be shared with any of the Settling Parties. 

c. If upon any sale of the Site Property or any portion thereof by an entity 

which has foreclosed on its lien or liens against the Site Property or has obtained title by deed in 

lieu of foreclosure, there are any surplus proceeds from any such sale, such proceeds shall be 

shared by the United States and the Group A Settling Parties on a 50%—50% basis. “Surplus 

prcceeds” shall mean the proceeds of any such sale that the Owner Settling Party, but for 

Paragraph 56 above, would be entitled to under the laws of New York State and Nassau County, 

New York. 

d. The United States, the State, and Work Settling Parties shall each notify 

the other of any negotiations with any person or entity not a Party to this Consent Decree (other 

than United Air Lines, Inc. unless United Air Lines is a Settling Party under this Consent 

Decree) regarding the reimbursement or payment of any Past or Future Response Costs with 

respect to the Site, and each shall give the other advance notice of any proposed settlements with 

such a person or entity.



-57- 

e. Nothing in this Paragraph shall be construed as an agreement on the part 

of the United States to settle with any person or entity for any particular terms. Nothing in this 

Paragraph shall be construed to restrict in any way the United States from settling with any 

person or entity at any time on any terms the United States deems appropriate. The United States 

shall retain its unreviewable discretion to accept or reject settlement terms offered by any person 

at any time. 

XXIV, ACCESS TO INFORMATION 
  

111. The Work Settling Parties shall provide to EPA and the State, upon request, 

copies of all documents and information within their possession or control or that of their 

contractors or agents relating to activities at the Site or to the implementation of this Consent 

Decree, including, but not limited to, sampling, analysis, chain of custody records, manifests, 

trucking logs, receipts, reports, sample traffic routing, correspondence, or other documents or 

information related to the Work. The Work Settling Parties shall also make available to EPA and 
the State, for purposes of investigation, information gathering, or testimony, their employees, 

agents, or representatives with knowledge of relevant facts concerning the performance of the 

Work. 

112. Business Confidential and Privileged Documents. 
  

a. The Work Settling Parties may assert business confidentiality claims 

covering part or all of the documents or information submitted to Plaintiffs under this Consent 

Decree to the extent permitted by and in accordance with Section 104(e)(7) of CERCLA, 

42 U.S.C. § 9604(e)(7), and 40 C.F.R. § 2.203(b). Documents or information determined to be 

confidential by EPA will be afforded the protection specified in 40 C.F.R. Part 2, Subpart B. If 

no claim of confidentiality accompanies documents or information when they are submitted to 

EPA and the State, or if EPA has notified the Work Settling Parties that the documents or 

information are not confidential under the standards of Section 104(e)(7) of CERCLA or 40 

C.F.R. Part 2, Subpart B, the public may be given access to such documents or information 

without further notice to the Work Settling Parties. 

b. The Work Settling Parties may assert that certain documents, records, and 

other information are privileged under the attorney-client privilege or any other privilege 

recognized by Federal law. If the Work Settling Parties assert such a privilege in lieu of 

providing documents, they shall provide the Plaintiffs with the following: (1) the title of the 

document, record, or information; (2) the date of the document, record, or information; (3) the 

name and title of the author of the document, record, or information; (4) the name and title of 

each addressee and recipient; (5) a description of the contents of the document, record, or 

information: and (6) the privilege asserted by the Work Settling Parties. However, no 

documents, reports or other information created or generated pursuant to the requirements of the 

Consent Decree shall be withheld on the grounds that they are privileged. 

113. No claim of confidentiality shall be made with respect to any data, including, but 

not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or 

engineering data, or any other documents or information evidencing conditions at or around the 
Site.



-58- 

XXV. RETENTION OF RECORDS 
  

114. Until ten (10) years after the Work Settling Parties’ receipt of EPA’s notification 

pursuant to Paragraph 47.b. of Section XIV (CERTIFICATION OF COMPLETION OF THE WORK), 

each Work Settling Party, Owner Settling Party, and Operator Settling Party shall preserve and 

retain all non-identical copies of records and documents (including records or documents in 

electronic form) now in its possession or control or which come into its possession or control that 

relate in any manner to its liability under CERCLA with respect to the Site. The Work Settling 

Parties must also retain, and instruct their contractors and agents (including the Supervising 

Contractor and the Project Coordinator) to preserve, for the same period of time specified above 

all non-identical copies of the last draft or final version of any documents or records (including 

documents or records in electronic form) now in their possession or control or which come into 

its possession or control that relate in any manner to the performance of the Work, provided, 

however, that each of the Work Settling Parties (and their contractors and agents) must retain, in 

addition, copies of all data generated during the performance of the Work and not contained in 

the aforementioned documents required to be retained. Each of the above record retention 

requirements shall apply regardless of any corporate retention policy to the contrary. 

115. At the conclusion of this document retention period, the Work Settling Parties, 

Owner Settling Party, and Operator Settling Parties shall notify the United States and the State at 

least ninety (90) days prior to the destruction of any such records or documents, and, upon 

request by the United States or the State, the Work Settling Parties, Owner Settling Party, and 

Operator Settling Parties shall deliver any such records or documents to EPA or the State. The 

Work Settling Parties, Owner Settling Party, or Operator Settling Parties may assert that certain 

documents, records and other information are privileged under the attorney-client privilege or 

any other privilege recognized by Federal law. If the Work Settling Parties, Owner Settling 

Party, or Operator Settling Parties assert such a privilege, they shall provide the Plaintiffs with 
the following: (1) the title of the document, record, or information; (2) the date of the document, 

record, or information; (3) the name and title of the author of the document, record, or 

information; (4) the name and title of each addressee and recipient; (5) a description of the 

subject of the document, record, or information; and (6) the privilege asserted by the Settling 

Parties. However, no documents, reports, or other information created or generated pursuant to 

the requirements of the Consent Decree shall be withheld on the grounds that they are privileged. 

  

116. a. Certification of Potential Liability Information. Each Settling Party hereby 
certifies individually that, to the best of its knowledge and belief, after thorough inquiry, it has 

not altered, mutilated, discarded, destroyed, or otherwise disposed of any records, documents, or 

other information (other than identical copies) relating to its potential liability regarding the Site 

since notification of potential liability by the United States or the State or the filing of suit 

against it regarding the Site and that it has fully complied with any and all EPA requests for 

information pursuant to Section 104(e) and 122(e) of CERCLA, 42 U.S.C. §§ 9604(e) and 

9622(e), and Section 3007 of RCRA, 42 U.S.C. § 6927. 

b. Certification of Financial Information. Each Ability to Pay Settling Party 

hereby certifies that, to the best of its knowledge and belief, after thorough inquiry, it has 
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submitted to EPA financial information that fairly, accurately, and materially sets forth its 

financial circumstances, and that these circumstances have not materially changed between the 

time the financial information was submitted to EPA and the time such Ability to Pay Settling 

Party executes this Consent Decree. 

XXVI. NOTICES AND SUBMISSIONS 
  

117. Whenever, under the terms of this Consent Decree, written notice is required to be 

given or a report or other document is required to be sent by one Party to another, it shall be 

directed to the individuals at the addresses specified below, unless those individuals or their 
successors give notice of a change to the other Parties in writing. All notices and submissions 

shall be considered effective upon receipt, unless otherwise provided. Written notice as specified 

herein shall constitute complete satisfaction of any written notice requirement of the Consent 

Decree with respect to the United States, EPA, NOAA, DOI, the State, and the Settling Parties, 

respectively. 

As to the United States: Chief, Environmental Enforcement Section 

Environment and Natural Resources Division 

U.S. Department of Justice 

P.O. Box 7611 

Washington, D.C. 20044-7611 

Re: DOJ # 90-11-3-07234 

  

and 

U.S. Attorney’s Office for the Eastern 

District of New York 

One Pierrepont Plaza, Fourteenth Floor 

147 Pierrepont Street 

Brooklyn, NY 11201 

Re: U.S.A.O. # 2000V02370 

As to EPA: Chief, New York Remediation Branch 

Emergency and Remedial Response Division 

United States Environmental Protection 

Agency Region II 

290 Broadway, 20" Floor 
New York, NY 10007-1866 

Attn: Mattiace Petrochemical Superfund Site 

Project Manager 

and



As to NOAA (regarding Natural Resource 
  

Damages): 

As to DOI (regarding Natural Resource 

Damages): 

  

As to the State: 

As to TRC: 

As to the Group A Settling Parties: 
  

As to the Group B Settling Parties:   

As to the Ability to Pay Settling Parties:   

As to the De Minimis Settling Parties: 
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Chief, New York/Caribbean Superfund Branch 

Office of Regional Counsel 

U.S. Environmental Protection Agency 

Region II 

290 Broadway, 17" Floor 
New York, NY 10007-1866 

Attn: Mattiace Petrochemical Superfund 

Site Attomey 

Jason Smith Forman, Esq. 

NOAA Office of General Counsel 

1315 East West Highway, Suite 15132 

Silver Spring, MD 20910 

Mark Barash, Esq. 

U.S. Department of the Interior 

Office of the Solicitor 

One Gateway Center, Suite 612 

Newton Comer, MA 02158 

Robert Emmet Hernan, Esq. 

Assistant Attorney General 

New York State Department of Law 

Environmental Protection Bureau 

120 Broadway 

New York, NY 10271-0332 

Edward Malley 

TRC Companies, Inc. 

1200 Wall Street West 

Lyndhurst, NJ 07071 

Written notices will be sent to the parties or their 

representatives listed in Appendix D. 

Written notices will be sent to the parties or their 

representatives listed in Appendix E. 

Written notices will be sent to the parties or their 

representatives listed in Appendix F. 

Written notices will be sent to the parties or their 

representatives listed in Appendix G.
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As to the Owner Settling Party and 
  

Operator Settling Parties: Jacob Bernstein, Esq. 

Marino & Bernstein, P.C. 

P.O. Box 180 

Oyster Bay, NY 11771 

XX VII. EFFECTIVE DATE 
  

118. The Effective Date of this Consent Decree shall be the date upon which this 

Consent Decree is entered by the Court, except as otherwise provided herein. 

XXVIII. RETENTION OF JURISDICTION 
  

119. This Court retains jurisdiction over both the subject matter of this Consent Decree 

and the Settling Parties for the duration of the performance of the terms and provisions of this 

Consent Decree for the purpose of enabling any of the Parties to apply to the Court at any time 

for such further order, direction, and relief as may be necessary or appropriate for the 

construction or modification of this Consent Decree, or to effectuate or enforce compliance with 

its terms, or to resolve disputes in accordance with Section XIX (DISPUTE RESOLUTION) hereof. 

XXIX. APPENDICES 
  

120. The following appendices are attached to and incorporated into this Consent 

Decree: 

“Appendix A” is the ROD. 

“Appendix B” is the SOW, 

‘Appendix C” is the description and map of the Site. 

“Appendix D” is the complete list of Group A Settling Parties. 

“Appendix E” is the complete list of Group B Settling Parties. 

‘Appendix F” is the complete list of Ability to Pay Settling Parties, including settlement 

payment amounts. 

‘Appendix G” is the complete list of De Minimis Settling Parties, including settlement 

payment amounts. 

“Appendix H” is the Draft Easement referred to in subparagraphs 22.c. and 23.c. 

XXX. COMMUNITY RELATIONS 
  

121. The Work Settling Parties shall propose to EPA their participation in the 

community relations plan that EPA developed for the Site. EPA will determine the appropriate 

role for the Work Settling Parties under the Plan. The Work Settling Parties shall also cooperate 

with EPA in providing information regarding the Work to the public. As requested by EPA or 

the State, the Work Settling Parties shall participate in the preparation of such information for
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dissemination to the public and in public meetings which may be held or sponsored by EPA to 

explain activities at or relating to the Site. 

XXXL, MODIFICATION 
  

122. Schedules specified in this Consent Decree for completion of the Work may be 

modified by agreement of EPA and the Work Settling Parties. All such modifications shall be 

made in writing. 

123. Except as provided in Paragraph 13 (Modification of the SOW or Related Work 

Plans), no material modifications shall be made to the SOW without written notification to and 

written approval of the United States or the Work Settling Parties, and the Court, if such 

modifications fundamentally alter the basic features of the selected remedy within the meaning 

of 40 C.F.R. § 300.435(c)(2)(ii). Prior to providing its approval to any modification, the United 

States will provide the State with a reasonable opportunity to review and comment on the 

proposed modification. Modifications to the SOW that do not materially alter that document, or 

material modifications to the SOW that do not fundamentally alter the basic features of the 

selected remedy within the meaning of 40 C.F.R. § 300.435(c)(2)(11), may be made by written 

agreement between EPA, after providing the State with a reasonable opportunity to review and 

comment on the proposed modification, and the Work Settling Parties. 

  

124. Inthe event TRC is replaced pursuant to the provisions of Paragraph 6 above, the 

permanent replacement shall execute a signature page to this Consent Decree, which shall 

constitute a modification pursuant to this Section. Following execution of the signature page by 

the permanent replacement, the United States and the Group A Settling Parties shall petition the 

Court to approve the modification. Upon Court approval, the permanent replacement shall be 

bound by, obligated to, and subject to the terms and conditions of this Consent Decree that are 

applicable to TRC. 

125. Nothing in this Decree shall be deemed to alter the Court’s power to enforce, 
supervise, or approve modifications to this Consent Decree. 

XXXII. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT 
  

126. This Consent Decree shall be lodged with the Court for a period of not less than 

thirty (30) days for public notice and comment in accordance with Section 122(d)(2) of 

CERCLA, 42 U.S.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the right to 

withdraw or withhold its consent if the comments regarding the Consent Decree disclose facts or 

considerations which indicate that the Consent Decree is inappropriate, improper, or inadequate. 

The Settling Parties consent to the entry of this Consent Decree without further notice.
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127. If for any reason the Court should decline to approve this Consent Decree in the 

form presented, this agreement is voidable at the sole discretion of any Party and the terms of the 

agreement may not be used as evidence in any litigation between the Parties. 

XXXII. SIGNATORIES/SERVICE 
  

128. Each undersigned representative of a Settling Party to this Consent Decree, the 

Assistant Attorney General for the Environment and Natural Resources Division of the 

Department of Justice, and the Assistant Attorney General of the State of New York certifies that 

he or she is fully authorized to enter into the terms and conditions of this Consent Decree and to 

execute and legally bind such Party to this document. 

129. Each Settling Party hereby agrees not to oppose entry of this Consent Decree by 

this Court or to challenge any provision of this Consent Decree unless the United States has 

notified the Settling Parties in writing that it no longer supports entry of the Consent Decree. 

130. Each Settling Party shall identify, on the attached signature page, the name, 

address, and telephone number of an agent who is authorized to accept service of process by mail 

on behalf of that Party with respect to all matters arising under or relating to this Consent Decree. 

The Settling Parties hereby agree to accept service in that manner and to waive the formal service 

requirements set forth in Rule 4 of the Federal Rules of Civil Procedure (“Fed. R. Civ. P.”) and 

any applicable local rules of this Court, including, but not limited to, service of a summons. The 

Parties agree that the Settling Defendants need not file an answer to the complaint in this action 

unless or until the Court expressly declines to enter this Consent Decree. 

XAXALV. FINAL JUDGMENT 
  

131. This Consent Decree and its appendices constitute the final, complete, and 

exclusive agreement and understanding among the Parties with respect to the settlement 

embodied in the Consent Decree. The Parties acknowledge that there are no representations, 

agreements or understandings relating to the settlement other than those expressly contained in 

this Consent Decree. 

132. Upon approval and entry of this Consent Decree by the Court, this Consent 

Decree shall constitute a final judgment between and among the United States, the State, and the 

Settling Parties. The Court finds that there is no just reason for delay and therefore enters this 

judgment as a final judgment under Fed. R. Civ. P. 54 and 58. 

SO ORDERED THIS DAY OF , 2003. 

  

United States District Judge
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States. et 

al. v. Mattiace Industries. Inc., et al., relating to the Mattiace Petrochemical Superfund Site. 
  

  

FOR THE UNITED STATES OF AMERICA 

ROSLYNN R. MAUSKOPF 

United States Attorney 

Eastern District of New York 

Attorney for Plaintiff United States of America 

One Pierrepont Plaza, 14th Floor 

Brooklyn, New York 11201 

  

  

By: 

Date STANLEY N. ALPERT 

Assistant United States Attorney 

(718) 254-6023/7000 

Date THOMAS L. SANSONETTI 

Assistant Attorney General 

Environment and Natural Resources Division 

U.S. Department of Justice 

Washington, D.C. 20530
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FILED 
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

IN CLERK'S OFFICE 
U.S. DISTRICT COURT E.D.N.Y. 

-----------------------x 

UNITED STATES OF AMERICA, and 
STATE OF NEW YORK, and 
MARC GERSTMAN, AS TRUSTEE 
OF THE STATE OF NEW YORK 
NATURAL RESOURCES, 

Plaintiffs, 

- against -

MATTIACE INDUSTRIES, INC. ET AL. 

Defendants. 

-----------~-----------x 

Civil Action No. 
03-CV-1011 (JS)(ARL) 

* JUN os 2018 * 
LONQ tSbANb OFFICE 

AMENDMENT TO THE 2003 
CONSENT DECREE 

WHEREAS the United States of America (the "United States) on behalf of the U.S. 

Environmental Protection Agency (the "EPA") filed a complaint in this matter on or about 

February 28, 2003 (the "Complaint," attached hereto as Exhibit A) pursuant to Sections 106 and 

107 of the Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as 

amended ("CERCLA"), 42 U.S.C. §§ 9606 and 9607 and seeking, inter alia: (1) reimbursement 

of costs incurred by EPA and the Department of Justice for response actions at the Mattiace 

Petrochemical Superfund Site in the City of Glen Cove, Nassau County, New York (the "Site"), 

together with accrued interest; and (2) performance of studies and response work at the Site; and 

WHEREAS, on or about June 16, 2003, this Court approved a consent decree in the above­

captioned matter (the "2003 Consent Decree," attached hereto as Exhibit B) which, among other 

things, resolved claims asserted in the Complaint in connection with the performance of the 

remedial design and remedial action ("RD/RA") of the remedy selected by the EPA in a 1991 

Record of Decision ("1991 ROD," attached hereto as Exhibit C) for the Site and reimbursement 
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of response costs; and 

WHEREAS, the remedy selected in the 1991 ROD included the following remedial actions 

for the Site: 

1) in situ vacuum extraction of volatile organic compounds from soil in the general Site 
area; 

2) excavation of pesticide "hot spots" with off-site treatment and disposal; 

3) demolition, removal, and landfill disposal of certain Site structures, above- and below­
ground storage tanks, and concrete and asphalt debris; 

4) groundwater extraction and treatment via air stripping and carbon absorption, followed 
by reinjection~ and 

5) monitoring of groundwater in the area of the Site, as well as surface water and 
sediments in Glen Cove Creek; and 

WHEREAS, the work required by the 1991 ROD was organized into six (6) Operable Units 

("OUs") to facilitate implementation as follows: 

OU 1 - Excavation of pesticide hot spots; 

OU 2 - Excavation and off-site disposal of drums and contaminated soils; 

OU 3 - Extraction/treatment/reinjection of contaminated groundwater; 

OU 4 - In-situ vapor extraction of residually contaminated soils; 

OU 5 - Demolition and disposal of existing Site structures, including above- and below­
ground storage tanks; and 

OU 6 - Pumping/disposal of floating product layer; and 

WHEREAS, following the issuance of the 1991 ROD, the EPA· commenced the 

perfonnance of the work as set out in OUs 1-6; and 

WHEREAS, the remedial action objectives set forth in the 1991 ROD have been achieved 

for OUs 1, 2 and 5 but have not yet been attained for OUs 3, 4, and 6; and 

2 
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WHEREAS fencing, signs, and other measures have been installed at the Site to minimize 

potential exposures while remedial activities are ongoing; and 

WHEREAS, pursuant to the 2003 Consent Decree, the Work Settling Parties ( comprised 

ofTRC Companies, Inc. ("TRC") and the Group A Settling Parties defined in Appendix D of the 

2003 Consent Decree) agreed to assume implementation of the remainder of the work set forth in 

the 1991 ROD; and 

WHEREAS, during the implementation of the work set forth in the 1991 ROD and/or 

operation of the treatment systems set forth in the 1991 ROD, conditions at the Site have revealed 

that soil and groundwater cleanup levels have not been achieved and are not likely to be achieved 

within the timeframes estimated in the 1991 ROD; and 

WHEREAS, beginning in or around September 2011, TRC, on behalf of the Work Settling 

Parties, performed a supplemental remedial investigation ("SRI'') at the Site, which included 

investigations to determine, among other things: 1) the nature and extent of an LNAPL plume of 

contamination northwest of the Site; 2) the extent and direction of migration of the contaminants 

of concern ("COCs") in groundwater north and west of the Site; 3) the source of the COCs ~etected 

in groundwater monitoring wells MW-01 and MW-4S located south and southeast, respectively, 

of the Site; and 4) the current concentrations of CO Cs in migration pathways at the Site to evaluate 

current Site risks; and 

WHEREAS, in or around April 2014, the EPA issued a proposed plan (the "EPA Proposed 

Plan," which can be access.ed online at h:ttPs://semspub.epa.gov/work/02/254315.pdf) which, 

among other things: 1) described remedial alternatives considered for amending the remedy 

selected in the 1991 ROD as it pertains to addressing soil gas and groundwater contamination at 

the Site; and 2) iden~fied information repositotjes at the Glen Cove Public Library and EPA 

3 
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Region 2 Office to make available to the public the contents of the EPA Proposed Plan along with 

supporting documentation; and 

WHEREAS, on April 28, 2014, in order to solicit questions and comments from the public, 

the EPA conducted a public meeting at the Glen Cove City Hall to inform local officials and 

interested citizens about the EPA Proposed Plan and the EPA' s intention to amend the remedy 

selected in the 1991 ROD; and 

WHEREAS, the New York State Department of Environmental Conservation 

("NYSDEC") was consulted on the EPA Proposed Plan/amendment to the remedy selected in the 

1991 ROD in accordance with Section 12l(f) of CERCLA, 42 U.S.C. § 962l(f), and 

WHEREAS, the NYSDEC concurred with the EPA Proposed Plan/amendment to the 

remedy selected in the 1991 ROD; and 

WHEREAS, on or about September 29, 2014, the EPA issued an amended ROD (the "2014 

Amended ROD," attached hereto as Exhibit D), which, among other things, modified certain 

portions of the remedy set forth in the 1991 ROD and identified a new remedy to address the 

remaining contaminated groundwater and soil gas attributable to the Site; and 

WHEREAS, the EPA subsequently approved a 2017 Remedial Design/Remedial Action 

Statement of Work ("2017 SOW," attached hereto as Exhibit E) that set forth the amended 

design/remedy contained in the 2014 Amended ROD; and 

WHEREAS, the United States, EPA and the Work Settling Parties wish to modify the 2003 

Consent Decree by replacing the statement of work attached to the 2003 Consent Decree with the 

2017 SOW attached hereto as Exhibit E; and 

WHEREAS, in accordance with Section XXXI of the 2003 Consent Decree, the United 

States provided the State of New York with a reasonable opportunity to review and comment on 

4 
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the modifications made in the 2017 SOW; and 

WHEREAS, in accordance with Section XXXI, Paragraph .123 of the 2003 Consent 

Decree, the United States provided the Work Settling Parties with written notification of, and a 

reasonable opportunity to review and comment on the modifications made in the 2017 SOW; and 

WHEREAS, the United States has demonstrated to the Court's satisfaction that this 

Amendment to the 2003 Consent Decree should be approved. 

NOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED by the 

undersigned counsel for the United States, EPA, and the Work Settling Parties that, in order to 

amend the 2003 Consent Decree: 

1. The original statement of work attached as Appendix B to the 2003 Consent Decree 

is hereby superseded by the 2017 SOW attached as Exhibit E to this Amendment to the 2003 

Consent Decree, and all. references in the 2003 Consent Decree to the original "SOW" or 

"Statement of Work" shall hereinafter be understood to refer to the 2017 SOW attached as Exhibit 

E to this Amendment to the 2003 Consent Decree. 

2. The effective date of this Amendment to the 2003 Consent Decree (the "Effective 

Date") shall be the date upon which this Amendment to the 2003 Consent Decree is entered on the 

docket by the U.S. District Court. 

3. The following paragraphs of the 2003 Consent Decree, which each contain one or 

more references to the original "Record of Decision" or "ROD," are hereby revised to change said 

references to the "Record of Decision or ROD, as amended by the 2014 Amended ROD": 

a. Section I, Paragraph M; 

b. Section IV, Paragraph 4, in the definitions of "Performance Standards," 
"Record of Decision," and "Remedial Action;" 

5 
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c. Section V, Paragraphs 6 and 7; 

d. Section VI, Paragraph 13; 

e. Section IX, Paragraph 25; 

f. Section XIV, Paragraphs 46 and 47; 

g. Section XIX, Paragraph 67; 

h. Section XX, Paragraph 71; and 

i. Section XXI, Paragraphs 85, 86, and 88. 

4. Section I, Paragraph K of the 2003 Consent Decree is hereby modified to add the 

following sentence to the end of the existing paragraph: "This ROD has been amended, and is 

superseded by, the 2014 Amended ROD." 

5. The following definitions set forth in Section IV, Paragraph 4 of the 2003 Consent 

Decree are hereby modified as follows: 

a. "Consent Decree" shall mean the 2003 Consent Decree as modified by this 
Amendment to the 2003 Consent Decree. 

b. "Site" shall mean the Mattiace Petrochemical Superfund Site, 
encompassing approximately two acres, located off Garvies Point Road in 
the City of Glen Cove, Nassau County, New York (''Site Property"), but 
shall not mean the nearby Li Tungsten Superfund Site as defined by EPA. 
The Site includes the Site Property and the groundwater plume emanating 
from the Site Property. A legal description and map of the Site Property is 
attached Exhibit F. 

c. "Work" shall mean all activities the Work Settling Defendants are required 
to perform under the 2003 Co~sent Decree, as modified by this Amendment 
to the 2003 Consent Decree, except those activities required by Section 
XXV (Retention of Records). 

6. The following definitions shall be added to those set forth in Section IV, Paragraph 

4 of the 2003 Consent Decree: 

6 
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a. "The Preserve" shall mean the Nassau County Garvies Point Preserve 
property. 

p. "2014 Record of Decision Amendment" or "2014 Amended ROD" shall mean 
the ROD Amendment relating to the Site signed on September 29, 2014 by the 
Director of the Emergency and Remedial Response Division, EPA Region 2. 

7. Section VI, Paragraph 13.b subsections i. through viii. of the 2003 Consent Decree 

are hereby replaced with the following: 

i. Discontinuance of the operation of the existing groundwater pump and treat 
system; 

ii. Bioventing the residual source of contamination to groundwater, which 
consists of both freephase light non-aqueous phase liquid ("LNAPL") and 
LNAPL in the smear zone (near the water table) on the Site Property and 
extending west-northwest onto a portion of the Preserve. This remedial 
component will require the installation of new horizontal bioventing wells 
that would be connected to the existing vapor treatment system; 

iii. In-situ thermal treatment of contaminated soil and groundwater in "hot 
spot" areas of known elevated soil and groundwater contamination on the 
Site Property; 

iv. Enhanced reductive bioremediation, whereby enhancements will be 
injected into vertical injection wells in areas of the Site Property where 
thermal treatment does not address contamination and in portions of the 
Preserve areas where elevated concentrations of volatile organic 
compounds attributable to the Site Property have been detected in 
groundwater; 

v. Installation of a partial vertical containment barrier ( e.g. a slurry wall and/or 
sheet pile wall) along the Site Property line, with the exception of the area 
north and west, where the depth to the underlying clay layer deepens and 
where non-aqueous phase liquid is present; 

vi. Hydraulic control, via phytoremediation, to address the potential increase 
in water levels on the southern portion of the Site Property behind the partial 
vertical containment barrier; 

vii. Performance monitoring of groundwater to evaluate the effects of active 
remedial components on natural attenuation processes, to determine if 

. contaminant migration is controlled, to monitor changes in the volatile 
organic compound contaminants over time, and to ensure the remedial 

7 
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action objectives ("RAOs") are achieved; 

viii. Implementation of institutional controls ("ICs") deemed necessary to 
prevent inappropriate withdrawals of groundwater; require evaluation of the 
need for vapor barriers and vapor intrusion systems for any future buildings 
that may be constructed on the Site Property; and prevent activities or uses 
of the Site Property that might interfere with any of the treatment systems 
(including the barrier wall) that are in place at the Site until such time that 
EPA determines that RA Os are attained; 

ix. Development of a Site Management Plan to ensure the effectiveness of the 
engineering and institutional controls, as well as the long-tenn performance 
of the active treatment components through groundwater monitoring, 
periodic reviews, and certifications; and 

x. Development of a restoration plan for the portion of the Preserve affected 
by the implementation of the ROD remedy. 

8. Section XVI, Paragraph 53.a. subsections i. through vii. (and the 

unnwnbered/unlettered paragraph that follows) are hereby replaced with the following: 

i. Amount of payment 

ii. Banlc Federal Reserve Bank of New York 

iii. Account code for Federal Reserve Bank account receiving the payment: 

68010727 

iv. Federal Reserve Bank ABA Routing Number: 021030004 

v. SWIFT Address: FRNYUS33 

33 Liberty Street 

New York, NY 10045 

vi. Field Tag 4200 of the Fedwire message should read: D 68010727 

Environmental Protection Agency 

vii. Name of remitter: 

viii. Index number: 03-CV-1011 (JS)(ARL) 

8 
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ix. Site/spill identifier: 02-2B 

Along with this information, TRC shall instruct its bank to r:emit payment in the required amount 
via EFT to EPA's account with the Federal Reserve Bank of New York. To ensure that TRC's 
payment is properly recorded, TRC shall send a letter to the United States within one (1) week of 
the EFT, which references the date of the EFT, the payment amount, the name of the Site, the civil 
action number of this case, and the paying partfs or parties' name(s) and address(es). Such letter 
shall be sent to the United States as provided in SectionXXVI (NOTICES AND 
SUBMISSIONS), and to: 

U.S. Environmental Protection Agency 
Cincinnati Finance Office 
26 Martin Luther King Drive 
Cincinnati, OH 45260 

9. Other than as explicitly stated herein, the rights, remedies, and obligations of the 

parties under the 2003 Consent Decree are not affected. 

10. This Amendment to the 2003 Consent Decree shall be lodged with the Court for a 

period of not less than 30 days for public notice and comment in accordance with Section 122( d)(2) 

of CERCLA, 42 U.S.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the right 

to withdraw or withhold its consent if any comment regarding this Amendment to the 2003 

Consent Decree discloses facts or considerations that indicate that the 2003 Consent Decree, as 

modified by this Amendment to the 2003 Consent Decree, is inappropriate, improper, or 

inadequate. All other parties to the 2003 Consent Decree consent to the entry of this Amendment 

without further notice. 

11. The undersigned counsel represent and warrant that they are fully authorized to 

execute this Amendment to the 2003 Consent Decree on behalf of the persons and entities indicated 

below. 

12. This Amendment to the 2003 Consent Decree may be executed in counterparts, 

each of which constitutes an original and all of which constitute one and the same agreement. 

9 
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13. The rights and obligations set forth herein are binding on each signatory's 

successors, transferees, heirs, and assigns. 

SO ORDERED. 

JOANNA. SEYBERT 
~LHJ~~iBLEJOANNASEYBERT 

ITED STATES DISTRICT JUDGE 

·1h -e, Go\.J~YVl n.,-e.Yl + s 
~otiotA CDoc,lc-e t-

E"' fr':J r2-) i J 6 iU/-NIE D . 
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THE UNDERSIGNED PARTY enters into this Alllendment to the 2003 Consent Decree 

in the matter of United State_s, et. al. v. Mattiace Industries, Inc., et. al (E.D.N.Y.), regarding the 

Mattiac-.e Petrochemical Superfund Site. 

Date: 
.. , ... ,,,. 

THE.UNITED STATES OF AMERICA. 

BY: 
E TW. SC CHER 

Assistant United States Attorney 
610 Federal Plaza 
Central Islip, New York 11722 

BY: ;fit~! fJJ; 
Acting Assistant Attorney General 
United States Department ofJustice . 
Environment &.Natural Resources Division 

11 
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L--1 the ma:ti:er of U-dt~d St1;1tes, et. d. v. jJlit,!t/i(Jl.ce Ind1tstriee1 .lr1c.1 et. al (E.D.N.Y.), i-egarding th~ 

M1:1:ttiace Petrochemical Superfund Site. 

Da:te: 'ii· :t(J ·Ii 

.. 
L .. 

BY: d a-· ~IJ ~ ~-,4--ANGEurcPENfER. 
Acting Directm 
Emergency and Remedial Response Division 
U.S. Environmental Protection Agency, Region 2 
290 Broadway 
New York, NY: 10007-1866 

12 

Case 1:03-cv-01011-JS-ARL   Document 19   Filed 06/08/18   Page 12 of 39 PageID #: 1053



·-------.---------------,........,....---

1HE UNDERSIGNED PARTY enters into this Amendment to the 2003 Consent Decree in the 

matter of United States, et. al. v. Mattiace lndus'lrles, Inc., et. al (B.D.N. Y. ), regarding the Mattiace 

Petrochemical Superfund Site. 

American Airlines, Inc. 

Work Settling Party 

August 11, 2017 

Date . (b ·. 

@::;Managiug Director, Legal- Enviro~tal 

Name and Title 

. 4333 Amon Carter Boulevard, ~ 5~75 

Address 
Fort Worth, TX 1615S 

james.johnson@aa.com 

B--Mail 

817-963-5240 

Phone Number 

" Agent Authorized to Accept Service on ~dlalf of Above-Signed Party: 

Name: C T Corporation System · 

Title: 

Address: 1999 Bryan Street- Suite 900, Dallas ·county, Dallas, Texas 75201-3136 

Telephone Number: 214-979-i' 172 

~ -

, . .. 
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•• .:,,1,~•'1\\- ..... ·•••••,,..,- • ... •'lt""6'• I o . ..-••t1••"11'•• .. •• .. •• ,"• 

THE UNDERSIGNED PARTY enters into this Amendmant to the 2003 Consent D~ree ill the 

matter of United States, et. al. v. Mattiace lnduwies, inc., et. al (E.D.N.Y.), regarding the Mattiace 

Petrochemical Superfund Site. 

Name and Title 

7S- ~>'* c'). 1'4 <;;:r: 
Address · 

-l5AygVJJle' > IVY O 7~ ,. u 

E-Mail 

1 t8 - tAJ.. ~ 3 Gi-16 
Phone Number 

Agent Authorized to Accept Service on Behalf of Above-Signed Party: 

Name: Rl~J a,, ~d 1 £~~. 
Title: ~,-f\t&t, 

Address: A\c.t.,.c.th~ J-t./J 1 1.£6 F;§ .J.A ~JUl>A., > 
. · /IJ. "• ,J, "'(. I/JI 03 

Telephone Number: 
:Z1~ ~ ~SCf. ,1, 1- · 

Case 1:03-cv-01011-JS-ARL   Document 19   Filed 06/08/18   Page 14 of 39 PageID #: 1055



.. -----------··-----,------,---,----

THE UNDER.SIGNED PARTY enters into this .Amendment to the 2003 Consent Decree in the 

matter of United States, et. al. v. Mattiace Industries, Inc., et al (E.D.N.Y.),regardingtheMattiace 

Petrochemical Superfund Site . 

.. t.10? £eAJ TA ~1.ie. 7}:J 7£'~/ .1 :::7-nc 
Work Settling Party . 

11 I,/, l 

G o.' ri-v,,, w w r1 r-- .. eA ~:?, 17 p /1-N ½ Al zr 
Address ✓ 

/!<.Arc.·~ {,'e/-JA/Oe ,c/v'l!' ,So,f1c:-.J- •~6 n,-:] 
E-Mail ... 

z?I: ? . -+ 9 (;, 3 4-4- T . 
P oneNumber 

Agent Authorized to Accept Service on Behalf of Above-Signed Party: 
~ . 

Name: 

Title: 

Address: 

Telephone Number: 
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THE UNDERSIGNED PARTY enters into this Amendment to the 2003 Consent Decree in the 

matter of United States, et. al. v. Mattiace.Industries, Inc., et. al (E.D.N. Y. ), regarding the Mattiace 

Petrochemical Superfund Site. 

:B~ ffr-~A-P7_)1'ii?" CoRP .. 
Work Settling Party 

~ /1 o f I 11 
.Date 

Atw·~~-
SignatureQ 

'V\"'6/NL¾ VY)A--,All?'/ ~U{ETA,e.Y · 
Name and Title 

PO: toox ~Lf:9 
Address 

~C, /bf;'~I NY IJ.509 
e,e:sr.r M ~~l\~.{J(sEcnR p ~ V~.f2l)N, Ne I 
E-Mail 

5llo ~3q 15 'SC/ 
Phone-Number · 

Agent Authorized to Accept Service on Behalf of Above-Signed Party: 

Name: rn t,-a..t €:4. 5o~c:« i-' 

Title: 

Address: i'75 2,P.,o,t..,0ho 1/oro Aoo.tl ~ ~Sb 
mlaJ-U ILle 1 ~ 'f I I '7 'f-1/ 

Telephone Number: !; I (o ~~ & ... ') o oO e~ ~;J..! I 

··-· -----------Case 1:03-cv-01011-JS-ARL   Document 19   Filed 06/08/18   Page 16 of 39 PageID #: 1057



---.-····----------------- - ··-·······--•-··-----

-··c-asEfI:03-cv-0101i::Js:Am::··;oocumeiil-itr-Filed06107/IB-···page 1Tof39.P-age10·#:·s12•·----.-----.--. 

THE UNDERSIGNED PAR.TY erit~s into this Aniendm,em to the200J C~ent Decree~ the 

matter of United States. et. al. v. Matttaae Indust,!ies, .Inc., et. al (E.D.N. Y.), regarding theMattiace 

Petroehemieal ·Snperfund Site. 

Address 

Ccl11irbv.10ti- ~ \~ S' 

.L Agent Authorized to Accept. Service on.l3ehiilr.of_.Abov¢-.Signe4 P~: 

Name: ~f ~I"!\~ ~vtf t Cg "'fl<4\/ 
'title.: 

Address: '%0 ~ S14, Prl~"°?r Pj \ 'Utrr-l~1 
'l'elepho~e Number: ttt _ ~~o ---1 <ttl 
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. -.-•------ ----------,-,------ -·~•·-••·····------------. 

THE UNDERSIGNED PARTY enters into this Amendment to the 2003 Consent Decree in the 

matter of United States, et. al. v. Mattiace lndus'lries, Inc., et. al (E.D.N. Y.), regarding the Mattiace 

Petrochemical Superfund Site. 

C. 1 "r\?4"3 .J~\\ V;Mt-f\vO'/ of AM"dPJ\t,,A.. .• 1.a 'll At s.uu,uto.n .. 

-6>"'l f:'\t&?~'L '\'o ~~u,11rA G,es,onv'\uonJ 
Work Settling Party 

-Zt ~tT. ZtJt?t 

:t,~1--
Signature 

St"'"' ~nstn &t-,.,. UJ11f\J~"L 
Name and Title 
\~t 4£,Plllh"1t. '-M'it. \Su11,~1,IPU> 

r- .J\ 't\it -Jfip D '=™ t\\)Wllfe z:'( h., 
Address s 

vJ,,,., Ydltl, V'JY ) ()() I k 

Phone Nmnber 

\ Agent Authorized to Accept Service on Behalf of Above~Signed Party: 

Name: 

Title: 

Address: 

Telephone Number: 

~ -: 
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···-···-·••------------- -- ···-····-·--··-------,.....,......~.,..,.._..--

THE UNDERSIGNED PARTY enters into this Amendment to the 2003 Consent Decree in the 

matt~ of United States, et, al. v. Mattiace I,:,dustries. Inc., et. al (E.D.N, Y. ), regarding the Mattiace 

Pe1l'Ochemical Supe1fund Site. 

·- _,.••,• 

Name and Title 

l tDt~ -CD{ r,. Pl~~ N\f.) 
·- ··-·. -·---- ... +•-·-·- - .. ··-··- .. -· ~·· 
Address 

,. 

w;f~JM)<CA·@f c»co .. lhfo .• ~M 

E-Mail . 01 t"\ '-( ~ 
~Olf .. _<a'l~-~ 
Phone Number 

.. Agent Authorized to Aecept Service on Behalf of Above-Signed Party: 

Name: M,4tl <- ,oNatf!~ 

Title: EN'rll bN /\€MM.. .MEA-<.TH" ·-1- .S,tFEr'f L&.6A-l ''C()1) ,;sE,t.:,. 
. . ' 

Address: l Co~--- Cota. Pla.~ ~'1J Af/Gf\'(4, €1tc1 l\)st l 

TelephoneNumb~1·; 'fo-{ .. Cut{ \o -'ffLff , 

. ! 

i 

1 
\ 

-1 
i 
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-·--------·-------------

T1IB UNOBRSIONED PARTY enters into this Amendment to the 2003 Consent Decree in the 

mmterofllnitedStatea. et. al. v. Mattiace Industriea, Inc,, et. al(BD.N.Y.), regardingtheMattiace 

Petrochemical Supe.ri\Jnd Site. 

Consolidated Edison Company ofNew Yorkt Inc. 
Work Settling Party . 

~~ 
~ignature ·---

Elizabeth D. Moore, Senior Vice President & General Counsel 
N"ameandfitle 

4 Irving Place 
Address 

_l!~w York, NY 10003 

MOOREED@coned.com 
S-Mail 

(212) 460-2432 ._P'li ... one ___ N_um_ber.-----------

Agent Authorized to Accept Service on Behalf of Above-Signed Party: 

Name: David A. Brooks 

Title: Associate Counsel 

Address: 4 Irving Place, New York, NY l 0003 

Telephone Number: (212) 460-2532 
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. ···-----------···------------

THE UNDERSIGNED PARTY enters into this Amendment to the 200_3. Consent Decr~e 41 the 

matt.erofUnitedS,aies, et. al. v. Mattiace Industries# Inc., et. al(ED.N.Y.), regardingtheMattiace 

Petrochemical Superfund Site. 

LAt1~1s 5:>wi1o.U \.lr hK F"/ 1< I A C~f'\Uil 6,(l~,J 
· Work Settling Party 

sf •41 'l-,(1 
Date 

~H.~ 
Signature 

t,,Rsr,u ~- \STE\A. A 3Jc!...lA"e- e:, e~EJ1A"-- ~&-J ~EL _________ ..,;._. __ 
Name and Tille 

Address 

t-\\00\..E:~ 1 ~- t,h74' 

~&,) • E,fe. lA @ C..f.t.a-,\1\)flA.. l.-'1r1 
E-Mail 

Phone Number-

" Agent Authori~ to Accept Service on Behalf of Above-Signed Party: 

.Name: \t-\e. ~o.,j Tcwsr ~fAIJ't 

Titl~: tl{A 

Telephone Number: ')c>t.- t.., ~ • '15'-61 

(){1AJ'4e S-nz.e.:.er , WILMhJUfb.J I l)e 
,,sot 
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- ···-----·---·--------------,-----. 

- ~~?!!~J~ .... ~':~~!~""~:-..-~_.•':-r 
l 

THE UNDERSIGNED PARTY enters into this Amendment to the 2003 Consent Decree in the 

matter of United States, et. al. v. Mattiace Industries, Inc., et. al (E.D.N.Y.).,regardingtheMattiace 

Petrochemical Superfund Site. 

Coty US LLC, successor to Del Laboratories, Inc. 

Work Settling Party 

August 15, 2017 

~te 

~ ~Ji!!:_ 
Signature -=rt--
Lori Rosario-Griffin 
SVP, General Counsel - Consumer Beauty & Americas 
Name and Title 

350 Fifth Avenue 

Address 

New York. NY 10118 

lori_rosario-griffin@cotyinc.com 

E-Mail 

(212) 479-4529 

Phone Number 

L Agent Authorized to Accept Service on Behalf of Above-Signed Party: 

Name: Williamson Law + Policy, PLLC 

Title: Counsel 

Address: 1850 M Street NW, Suite 840 
Washington, ~.c. 20036 

Telephone Number: (202) 256-6155 
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··••·••··•·-.• -----------
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THE UNDERSIGNED PARTY enters into this Amendment to the 2003 Consent Decree in the 

m~r of United States, et. al. v. Mattiace Industries, Inc., et al (B.D.N.Y. )., regarding the Mattiace 

Petrochemical Super.fund Site. 

Date ..,~. I . (; 

C\{!jh ~ ~-
Sigtl.ature 

M<.\..it.~ cl>W,s& -r.ci. .. ,~.t6,1 H<Mc~.,. 
Name and Title j 

Address 

LiS!\ l) 5~*4>.,,~eqh,.,, , l.vL'V\ 
E-Mail 

L\'-\tJ !:,~ \ L\;t;~ 
Phone Number 

~ Agent Authorized to Accept Service on Behalf of Above-Signed Party: 

Name:~ K. fntnz. 
Title: ~t\Se.\ - EJtS 

ea\onc~\k>'~tt'1 . 
Address: KA,l C.Od.e L({\{ \ODO G"",.J.._ .8\ 0 C'.4 ,..-,1 _ 

\ ~\CAl \) ") ICNC-1C.U'1d, 0~ Lf412L 
TelephoneNumber: L\40-.5'23 _ ~185 
CMai\: ~MfrAt1z~~.CGM 
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···-------········------~.,....,,_..,...,....,,_....,.--~ 

THE UNDERSIGNED PARTY enters into this Amendment to the 2003 Consent Decree in the 

matter of United States, et al. v. Mattiace Industries, Inc., et. al (E.D.N. Y. ), regarding the Mattiace 

Petrochemical Super.fund Site. 

(dt,,-d Ec°13/e5S &Po/:~~ 
Work Settling Party / I 

/1 

Phone Nwnber 

Agent Authorized to Accept Service on Behalf of Above-Signed Party: 

Name: 

Title: 

Address: 

Telephone Number: 
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- --------····•··------------- --------•---···-----

·· ·· -··-- -·-case· 1:03.:cv--:m.u11=JS-ARL Docurnent 1g- ·Filea--0610111a Page25of39 PagetO-#:··sao- -, ·· 

THE UNDERSIGNED PARTY enters into this Amendment to the 2003 Consent Decree in the 

matter of United Stales, et .. al, v. Mattiacelnditslt'les, Inc., et. al (.B.D.N.Y.), regarding the Mattiace 

Petrochemical Superfund Site. 

Work Settling Party 

A-~'-~-t 2..~r-.; 2.0 r7 
ate· ~w 

() ?-~)O 

~o\,~, h'-5~c.r"" e. G-t:-, to~ 

E .. Mail 

Phone Number 

Agent Authorized to Accept Serlice on Behalf of Above-Signed Party: 

Name: ~"-- ) _\,~~ , 

Title:~~~~ 

Address: ~ '3-'-\\ 'F~ir--..'\-Q.-. ~-\- ·. 2. C 
~~~.) ~~~-'° o'2 , 

Telephone Number: 6'-B ., S-,_ 1- b Z. q ~ 
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--····--------·------------- - ----------·- --------

THE UNDERSIGNED PARTY enters into this Amendment to the 2003 Consent Decree in the 

matter of United States, el. al. v. Mattiace Industries, Inc., et. al (E.D.N, Y,), regarding the Mattiace 

Petrochemical Super.fund Site. 

Inwood Laboratories, Inc. 
Work Settling Party 

November 14, 2017 

Peter J. Ve a, Es • Partner 
Name and Title 
Schaeffer Venaglia Handler & Fitzsimmons, LLP 
1001 Avenue of the Americas. I 0th Floor 
Address 

New York, NY 10018 

Venylia@svhflaw.com • 
.E-Mail 

212-508-9319 
Phone Number 

Agent Autbori:r.ed to Accept Service on Behalf of Above-Signed Party: 

Name: Peter J. Venaglia, Esq, 

Title: Managing Partner 

Address: Schaeffer Venaglia H~dler & Fimimmom1 LLP 
1001 Avenue of the Americas, I 0th floor 
New York. NY 10018 

Telephone Nwnber: 212-508-9379 
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·---------- ________ __,...-.-

--·--·--·--•··-------------
···-~ caseT:U3·::cv-=01011-Js::-ARt. ·· Document 18 · · Filea -06/07118--·page 27 ·of 39·p-age11Y#: saz: 

THE UNDERSIGNED PARTY enters into this Amendment to the 2003 Consent Decree in the 

matter of Un~tedStates, et. al. v. Mattiace Industries, Inc., et. al(B_.D.N.Y.),regardingtheMattiace 
.. 

Petrochemical Superfund Site. 

"Jos. H-LotrJS1.t1--fr9,u1 -r-5'-"1'~ J_j./t_. 

Work Settling Party 

{I JL,<.~d,_oll 
Date 

/(,Jd-Cti1f·1~ . 
Signature 

e,-<-111.•J c. ..._h,,_~10.- ::v,,.,e.. v. r 
Name and Title 

J../).. 0 M O /t-j6- tJ A V <.,-
Address 

/!, r-~ tr I 11'-/ 
J 

J-/c. ~ (. t.v@j hf 6t,V t.l' ~I Al, c.uM. 

E-Mail 

, 1 g ... 3 fi '6 -c; 1..; I o 
Phone Number 

~ Agent Authorized to Accept Service on Behalf of Above-Signed Party: , 

Name: 

Title: 

Address: 

Telephone Number: 
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-•-•·--------·· ----------

THE UNDERSIGNED PARTY enters into this Amendment to the 2003 Consent Decree in the 

matter of United States, et. al. v, Mattiace Industries, Inc., et. al (E.D.N. Y. ), regarding the Mattiace 

Petrochemical Superfund Site. 

• ture 

a,0£,LS IJ //,J, Au~r,J «rwJ.tve.. 
Name and Title 

2Qo {;fie- C>I.J Ll 
Address 

CJ;wks. lJ1ll,,.,J@)i_4,;N:IGrJ, (..qi/\ 
E-Mail 

~6--lgJ ... '6915 
Phone Number 

• Agent Authorized to Accept Service on Behalf of Above-Signed Party: 

Name: Fr-~cl~ :r~ Muf..lJl/t . 
Title: ~£ f',hO(t,-, ~IINS e:J.-

Address: N trr ,oJJ4L- ft. 14 J) J t1 } t) /]) Cov u11J f!.--t, Pr ,,,fs.,,, lk / 111 
TelephoneNumber: 5l(o-9{)-'H'f ') \. l'aJ/ 
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···----------------------

· -----···case r:03.:.cv=o101r..:Js:ARF~::oocument lff •·Fire-aos10111a·:·:page·29··or39 PagelCJ~·sa4·-

THE UNDERSIGNED PARTY enters into this Amendment to the 2003 Consent Decree in the 

matter of United States, et. al. v. Mattiace Industries. Inc .. et al(E.D.N.Y.),regardingtheMattiaoe 

Petrochemical Supertund Site.. 

Lot'\~ l.>\,,~ (i4d,/" ~In•~ (1.,,,~ J 
v' t...to d ,,.., '" l I PA 

Work Settling Party 

()11 t(YJJ, ~ J tJe~ Y.J/k: I I Jf 3 

JMo:.-k.l (!;.. /; powu:. atj 
E-Mail _ . s,~ -''" ~qe,CQ6 
Phone Number 

Agent Authorized to Accept Service on Behalf of Above-Signed Party: 

Name: S~ 6n> Z.4 , ~\~ . 

Title: P$f(rt.,t - Se'lu✓ f;t111,wH.B-t.\-i..( a..,.,)t,{ 

Address: i 11 E,t""l-e Ovl'lo,tl" a \,J. 
1 

~nhv,~lt, tJe.kJ lf ,.A-c. 11 rr 3 

Telephone Nwnber: r l \o - 1, i. 2. - '!> r 7 ~ 
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··-·-- case·1:03".:cv.:01011.:Js:.ARL····oocuntent 1s-~--:FilecF06/0771a ··-=-p-agtran--of39Page10-1t:· sas ·· · ··-:-- -- ---

"'"'-:"=•~w-,,•, ... ···-~"" ·•·~~ .~--~·-·""" ............ ~....,..,.,.,,=•= . ~-~•=•~---.-~·,,,.. •.. . ... ~ ........ ,.-,..,..,. ·---~·:--~,-,,,··r 
. . 

'l'BB OND~lONBD PARTY cnte:i:~ intQ this Aniendinent·to the-2003 Coflstnt Decr~e in:the· 

matt~ tiflJnltedgtfiftrt, et, aL v. -.A>llllt;ace Inilus'trie:, Inc., et al(B.D.N,Y.},1e_g~a.ingfb.eMa~ 

P.etroohem.ieal 9upemmd Site. 

·Lui /~/J ·f~Oltr!i ci, CJty./,,<;Js, -:!;.re -
w cfi1c ·s · ··. P.attv. 

s~ * ,?A4bh- 1-,.1, 1" , , 
DErteU 

Ji./J,AA ~ 
SignatQr~ 

4)Yet"\r\e.f\ f.r', \2 
Naine a11d 'Title 

V(c.~ ?re.s<de'3::\-, C:ienero..~. Ccµ.n~e.,\ ~ Corpov-o..~ sec..v-e.+ar'J 
A.4fues~. · . 

Po. e.o~ l\ob.\ I 'jh\v-,e~~ \} \ \ °' lPl 

9i~frM-z.@\ui+po\d. c.,oYYl 
E-Matl · 

. l93_\- j;. l./- <.f O o C 

~ Agent Autb.orlzed to Accept Service on Behalf of A'bov.e-S~ed. P.arty: 

Nan,.~~ /;-/t I C # · /le;(/ / Al J e, ~ 

1iiie: ,I- ,,-re, 4- ll/ ·1y /,:, .,,z,,. W cf/' 
c/ ?,:,- ,# .f4 t'/t:,.,V kV,-• . ;,1 111

1 
~'I; 

Ad&-ess: S-nF V 1:."-N ..f -I ?- e.-c .. · ✓ I 
/dtP Z.. 2.. . 

TelophQUO Number: 
(2- I 2. ) J-J' 7 - 8 o/ 0 y 
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···-··-------·----,----,-----,--,--~....----

· -- ·-· ·-Case11:03~cv.;01011:;-JS-ARt · oo·cument 18 · Fllett1'6107/18 · -Page·-n-of39 Page10-#:·sas- , 

THE UNDERSIGNED PARTY enters into this Amendment to the 2003 Consent Decree in the 

~tter of United States, et. al. v. Mattiace Industries, Inc., et. al (E.D.N. Y .), regarding the Mattiace 

Petrochemical Superfund Site. 

Work Settling: P 

l ~ ,r 

igtiafure 

l'.1/~en Qkw(lll,
1 

fir. Jci111~~ ~ 
Name and :Tft.l~ 

. J &~wf . 
Address· . 

IVviJ '/otJ:-j .AJY.;ootJ/ 
~artfltif-lJ/id {)di I cm. 
E- ~-- .. 

(/)IP;} f1'ND~5 
Pb;9rie.Number •· 

\ Agent Authorized to Accept Service on Behalf of Above-Signed Party: 

Nlllnt): fi't0;,.uJ Te.M.1 
ritle: IVl'nt· 13r1tkr ·~nti<!-ls I Getm-1 Cuiinsll.,) 
Address: J 6roaolr.JAI 
Telephone Number{v/0 'c:J5d- :Jiu IC/ 
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·-·, · ·-cas·efI:03-cv~o101FJS:-ARL·oocumenrnv·Filed'-06l07/l--S-. Page 3Zof3'9Page1D #: 587 ·-··· ·-----;·. 

Tl-IE UNDERSIGNED PARTY enters into this Amendment to the 2003 Consent Decree. in the 

matter of United States, el. al. v. Mattiace Industries, Inc., et. al (E.D.N. Y.), regarding the Mattiace 

Petrochemical Superfund Site. 

~~ 

1'6-~ tJCA:~t1t ~.Q..eu.r~( 
Name and Title 

c.lA.,5e() tJ ,s.ff-f tJsA, ~ c. 

101 Z... N. Mc2or e. S+. 
Acldress· 

A.r \ ,tt.~+tMl VA 

PhoncN ber 

\ Agent Authorized to Accept Service on Behalf of Above-Simied Party: 

Name: C T torpor~ho V\ 

Title: t, / tL 

Address: 41 ('.) \ 

Telephone Number. 
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- ____________________ ____,, __ _ 
- -----------------

THE UNDF.RS1GNF.D PARTY enters into this Amendment to the 2003 Consent Decree in lh~ 

matter of United Sia/es, el. al. , .. Mc111iace !11tlus/l'fos, Inc:., et, "' (E.D.N. Y. ). rcgurding lhc! Muuiucc 

Petrochemical Superfuncl Site. 

1~0~'9)~ GRUHH~-~~ Gvf<.fDR.-ATlO~ 
Work Settling Party 

-3.h4 .. l. ~_1_1 __ _ 
Dntc 

s~ 

.);L ~...Ibo, ~ _ q:562.'B 

:li:E.., ~Wfn:l@AGC.. CtoH 
E-Mail . 

s \O-_:a3 ~-.sn.sJ 
Phone Number 

Agent Authori7.cd to Accept Service on Behalf of Above-Signed Party: 

Nmne: C..T C.0~~1\t>~ s.'\StB1 

· Title: ~~~ ~EIS\ 

Address: I\\ E\<S.\,\t-H -PNE,j\.E_., \~ FLtoR 1 . J.la,J 'lbR\<.. , ~'( \00\ \ 

Telephone Number: "2\·'2.-8'\4-SC\40 
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·-----------····----------- -•------···-------

THE UNDERSIGNED PARTY enters into this .Amendment to the'2003 Consent Decree in the 

matter of United States, et. al. v. Mattiace Industries, Inc., et. al (B.D.N. Y. ), regarding the Mattiace 

Petrochemical Superfund Site. 

·•r:'f ~Qi'! ~'"~ Ji- \)QJ,., '<iti\: oJ \k.i :Se.~ 
Work Settling P 

·7 f~\ J l] 
Date · 

~ 
· \1) ~c;n¾\ to.~\<lC?e ., C,ec,e(oi (oor-iGfJ\ 

Name and Title · 

'-\ Ul!lt'\0 i r~ (llel¼'.." \;o G.r~oro{)\ cJr, 
Address . 

~b '<or\;.~'< \ tm7 
"I: . 

2 ,l - l\35 .. ~5\5 
Phone Number 

~ Agent Authorized to Accept Service on Behalf of Above-Signed Party: 

Name: 

Title: 

Address: 

Telephone Number: 
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casefI:03-cv.:01ori:-Js~ARr-· Documenr1.-s-···Fi1ed 0G1011ra-··:page 3s~of·39-p-agelD-.#: ·sgo-·•---·- ···--· 

THE UNDERSIGNED PARTY enters into this Amendment to the 2003 Consent Decree in the 

matter of United States, el. al. v. Maniace Industries, Inc., et. al (ED.N.Y.), regarding the Mattiace 

Petrochemical Superfund Site. 

. ~~~---"!:,'-UILl'J. c.~-.."'\e.o. l Coe-\ 
Work Settling Party 

er fo-111 [,, 
Date • 1 

-;es~-
-!"'-~-:~:-::::::::~-~.,===---... 

Signature 

Eel~ -P, t-e..'C\, 9:0," P,cs~ 1' 
Name and Tide 

c..tll LOo. l...:!!'& (Gue 
Address 

'(3 < c:,,iU )( N • 1 <'g•'-'--s' t.f 

S.-..~ec..\r.-eW\t~ °'-.C..~o"'­
E-Mail 

7 t~- S'&tlS'· ~ t, b _ 

Phone Number 

" Agent Authorized to Acaept Service on Behalf of Above-Signed Party: 

Name: 

Title: 

Address: 

Telephone Number: 

t 

: 
l 
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- ----------··------------

~ UND~IGNED PARTY enters into this ~endment to the 2003 Consent Decree in the 

matter of United States, et. al. v. Mattiace Industries, Inc., et. al (E.D.N. Y.). regarding the Mattiace 

PetroQllemjcal Superfund Site. 

6w-""' M\c.k~1an Oil CD. 
Work s·ettling Party 

i- I';: - :t.O , 1 
Date . 

~~ 
'Role.,- f 'G • R.·,.._nt!

1 
Pr~g,t/e~ 1-

Name and Title 

7017· ;J:1 0 (i,rpo,~ef' 'free.wa.f
1 

Su,·1-c. ;z.z.S.-
Adc4"css · . 

· ._ml!!J>~a;...;.I_I :t __ s___,,_
1 
_JE __ e ____ )\ __ ~_s _. 7_~_~_'(} 

r bit' n~@, J n, c\ ;_\. e.o~ 
E .. Mail · . 

(~\If) ~'° 1 -\s,o 
Phone NUDiber 

., Agent Authorized to Accept Service on Behalf of Above-Signed Party: 

N~e: -rtom;r J £(). :C:.u.a-rJ 

Title: • ,4-A-c,, fHt y 
A:ddress: PO 'Foit 4os 

1 
.n~ ~ .. ~ n S-\otu-i" J ~' t L-~, l'J ::r 07 ° i1. 'f-

Telephone Number: ( 'J.O I) 1 "111 ... 77 8 8 
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., '!--··':_· 

--------··-----------

,.-

THE UNDERSIGNED PARTY enters into this Amendment to the 2003 Consent Decree in the 

matter of UnitedStatesJ et. al. v. Mattiace Industries, Inc., et. al(E.D.N.Y.), regarding theMattiace 

Petrochemical Superfund Site. 

-r A e- cr1.t1¾ , ~ J11 ( ✓ 
~~c CA'ji"f.5'/J;· T✓t c. 

w1i✓W1 
D~~ 
Signature 

/vl a-/'~- S. fie.,., 1/ S..1. ll / .,, 

M /4.e,c.le../@fr(....fo& 1t:>l'l/4 C6'Ai 
E-Mail 

?08: ?~8(!6'tr 
Phone Number 

.. Agent Authorized to Accept Service on Behalf of Above-Signed Party: 

Name: ,·)/) t\.rc,.,. ~c.... i"--f./ 

Title: s-✓• VI , ~ . ?<tJY 
Address: l/ / f/1',/I J fl/4£ /:, Ale. iv ~.i, l.-i U.,, )}J O · 
Telephone Nmnber: 9o <t. 9 f/ f, / 6 fS' 

1 

i 
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THE UNDERSIGNED PARTY enters into this Amendment to the 2003 Consent Decree in the 

matter of United Stales. et. al. v. Mattiace Industries, Inc., et. al (E.D.N. Y.), regarding the Mattiace 

Petrochemical Superfund Site. 

ul'\·lw 1nA,"'-e..s 1 ~-
Work Settling Party J 

Bltl'U)L°r 
~ s.,::;. 
Signature 

5-\-e,lf-eV\ s. Tu s, A1soC(Gl-k ~ Cbuvv;,.d 
Name and Title 

2-'o.3 5, ~ Dnve, l,f tfA l=-lDor ttO ~LO 
Address . 

C,ki L.*' tL {, 06 0-b . 
s-kve\ll .:fu ~@ \JV\ i-1-eof, COW'\ 
E-Mail 

('bT'Q'o-z,i;- 'r>a1-3 
Phone ber · 

• Agent Authorized to Accept Service on Behalf of Above•Signed Party: 

Name: CT Co-r~--OVI ~~ 
Title: 

Address: 2-Dtt> S . la ~ S\- · J b Lit-\-e. -~ l ~ 
· C~1~ lL- bob bU.. 

Telephone Number: o - I ' 
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THE UNDERSIGNED PARTY enters into this Amendment to the 2003 Consent Decree in the 

matter of United States, et. al. v. Mattiace Industries, Inc., et. al (E.D.N.Y.), regarding the Mattiace 

Petrochemical Superftmd Site. 

W 6 + Chefl'l,lu.l ltoWs. / P~iTll'I< Cocp<.)(t,;;/;dY'-
work Settling Party 

q -/ I-JOI 'l / 
Date ,/' 

0,cuti. ebAAts, C h:t1frn'.l. n 
Namean itle 

Joo 6of~ P~¼ 
Address 

~ls11\d-t 1 NT 6JolL 

E-Mail 

c}OI .. 5~ 7 -- 2> alJD 
Phone Number 

~ Agent Authorized to Accept Service on Behalf of Above-Signed Party: 

Name: ~ne.-/-me. Ca'rp .1 tirrhetr0J 6tA.rrLflt W-/i)J\S 

Title: SecrtWj 
0 

/' A 1,,._ A A pv, J LA Uvt-/,J-h-Jf1 N'J 07072.. 
Address: 1 O (?(1l rV\../~ . ~J, 

Telephone Number: ~ I -5(, 7-2@ 
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