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Baldwin Mut. Ins. Co. v. Adair, 181 So.3d 1033 (2014) – the Alabama Supreme Court 
reversed and remanded a trial court’s order finding that the insureds satisfied their post-
loss obligations and requiring an insurer to participate in the appraisal process. The 
insureds, through their legal counsel, sent a letter to their insurer purporting to invoke 
appraisal and accusing the insurer of bad faith. The insurer sought and obtained a 
preliminary injunction on the grounds that it was premature to begin appraisal before the 
insurer had an opportunity to investigate the insureds’ claims and to determine whether it 
had sufficient information on which it could determine whether it disagreed with the 
claims. After several of the insureds provided some information regarding their claims, 
the trial court subsequently modified its previous order staying the appraisal process. On 
appeal, the Alabama Supreme Court noted that the policy required a disagreement 
between the parties as to the amount the insurer was to pay in order to trigger an 
appraisal. The court concluded that the trial court erred by ordering the insurer to engage 
in the appraisal process before the insureds complied with their post-loss obligations to 
provide requested information and submit to examinations under oath (a condition 
precedent to the insurer’s duty to pay the claim). Because the insurer lacked sufficient 
information from the insureds to determine whether it had a duty to pay the claim, there 
was no genuine disagreement and appraisal could not be invoked. 
 
 
Ex parte Tower Ins. Co. of N.Y., 140 So.3d 456 (2013) – an insurance company, an 
independent adjusting firm, and an independent adjuster employed by that firm sought a 
petition for a writ of mandamus directing the trial court to set aside its order appointing 
an umpire to resolve a dispute between the insurance company and its insured regarding a 
claim for damage to the roof of the insured’s commercial property. The insured had 
moved the trial court to appoint an umpire pursuant to an appraisal clause in the 
insurance policy.  The insurance company claimed that the dispute was not over the 
amount of the loss, but rather, whether the loss was a covered loss. Although the 
Alabama Supreme Court declined to issue an opinion, one justice, in a concurring 
opinion, reiterated the holding in Rogers that disputes concerning the scope of insurance 
coverage should not be determined by appraisers or umpires in proceedings conducted 
pursuant to an appraisal clause in an insurance policy; instead, appraisals should be used 
only to establish the amount of loss. 
 

  

Pa. Lumbermens Mut. Ins. Co. v. Buettner Bros. Lumber Co., No. CV-12-S-865-NE, 
2012 WL 1748028 (N.D. Ala. May 11, 2012)– in a dispute over the appointment of an 
umpire to arbitrate a covered loss, the court invoked its inherent supervisory powers, 
rejected the parties’ proffered umpires, and appointed a certified real estate appraiser to 
serve as umpire.  The court, in addressing the criteria used in the umpire selection 
process, noted that it is a generally accepted insurance principle that an umpire should be 
impartial, honest, competent, and should not reside an unreasonable distance from the 
scene of the loss.   
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St. John's Deliverance Temple v. Frontier Adjusters, No. CA 11-0624-KD-C, 2012 WL 
629056 (S.D. Ala. Feb. 27, 2012), report and recommendation adopted, No. CIV.A. 11-
0624-KD-C, 2012 WL 750903 (S.D. Ala. Mar. 8, 2012) – an Alabama federal magistrate 
judge recommended that the plaintiff’s motion to remand the case be denied, finding that 
state law does not provide for a cause of action for negligent and/or wanton appraisal of a 
loss under an insurance contract, despite Rogers v. State Farm Fire and Cas. Co., 984 
So. 2d 382 (Ala. 2007), in which the Alabama Supreme Court determined that appraisers 
acting in the appraisal process pursuant to an insurance contract are bound by certain 
duties. 
 
 
Jadick v. Nationwide Property & Casualty Insurance Company, 98 So. 3d 5 (Ala. Civ. 
App. 2011) – among other rulings, the Court of Civil Appeals of Alabama ruled that 
appraisal is not appropriate unless there is a disagreement over the amount of damages 
sustained from a covered loss.  Fifteen (15) months after fire damage had been repaired 
and the insurer paid the full amount of those repairs, the insured obtained another 
estimate of the damage which was higher than the original estimate of the damages to the 
property and demanded appraisal.  The insurer refused, claiming that the insured and 
insurer did not disagree on the amount of the loss, which is a condition precedent to 
invoking the appraisal provision.  The appeals court found that the trial court properly 
granted summary judgment to the insurer on the basis that there was no disagreement of 
the amount of the loss because, at the time that the insurer submitted the repair estimate 
to the insured, the insured agreed with that estimate, and the insurance policy required the 
insured to immediately notify the insurer if the insured disagreed with the estimate or if 
the estimate was not adequate to cover all necessary repairs.  The court held that the 
insured’s action in waiting until 15 months after the insurance claim was paid in full and 
after the damaged property was repaired to seek an appraisal of the damaged property 
was so prejudicial to the insurer that it amounted to a waiver of the insured’s right to an 
appraisal. 
 
 
American Western Home Insurance Co. v. Reese, No. CIV.A. 10-516-CG-N, 2011 WL 
5037382 (S.D. Ala. Oct. 20, 2011) – among other rulings, the court granted the insurer’s 
motion for summary judgment, finding that the insured’s attempt to invoke the appraisal 
provision simultaneously with the filing of a supplemental claim for damages resulting 
from Hurricane Katrina was inappropriate.  The court held that the insurer had the right 
under the insurance policy to investigate the insured’s claim before proceeding with the 
appraisal process.  According to the court, the insurer has a right under the policy to 
require an insured to comply with all post-loss duties for a claim before the appraisal 
provision is properly invoked.   
 
 
Scottsdale Ins. Co. v. Prayer Tabernacle Early Church of Jesus Christ No. 1, No. 
CIV.A. 10-0346-CG-N, 2011 WL 3320544 (S.D. Ala. Aug. 2, 2011) – although ruling 
that the insured was not entitled to recover on its supplemental claim for damages 
resulting from Hurricane Ivan and Hurricane Katrina based upon intentional 
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misrepresentation in the claim, the court noted that the insurer was not obligated to 
participate in the appraisal process demanded at the same time the insured submitted its 
supplemental claim until it first completed its investigation of the claims.  The court 
noted that the insurer had the right to require the insured to comply with its post-loss 
duties for each supplemental claim, including prompt notice of the loss, submission of a 
proof of loss, and permitting the insurer to examine the insured’s books and records.   
 
 
Caribbean I Owners’ Association, Inc. v. Great American Insurance Company of New 
York, Inc., 619 F. Supp 2d 1178 (S.D. Ala. 2008) – the court ruled that an appraisal 
provision which is limited to determining “the value at the time of loss and the amount of 
loss” is not ambiguous and limits the appraisal process to only a determination of the 
amount of the loss.  The provision did not permit the appraisers to decide issues of 
causation or liability.  Because the submission of the insured’s claims under the policy to 
the appraisal process would implicate issues of causation that the appraisers are 
prohibited from deciding, the court dismissed the insured’s action.  In reaching this 
decision, the court found that determinations of causation and liability lie within the sole 
purview of the courts.   
 
 
Rogers v. State Farm Fire and Casualty Co., 984 So. 2d 382 (Ala. 2007) – the seminal 
case in Alabama on the scope of an insurance policy’s appraisal provision, the Supreme 
Court of Alabama ruled that a party claiming that the other had waived the right to submit 
a damages dispute to appraisal must show that it suffered substantial prejudice from the 
other party’s delayed invocation of the clause.  The court ruled that the insurer’s delay of 
two years from the date of loss and more than a year after the insured filed suit before 
demanding appraisal was not a waiver of the invocation of appraisal because the insured 
had failed to show substantial prejudice from the insurer’s delayed invocation of the 
provision.  The Supreme Court also ruled that the appraisers’ duty under the appraisal 
provision is limited to determining the monetary value of the property damage (e.g., 
amount of loss), and appraisers are not vested with the authority to decide questions of 
coverage and liability, which are expressly reserved for decision by the courts.   
 
 
Turner v. Allstate Insurance Co., 1991 U.S. Dist. LEXIS 16051 (S.D. Ala. October 28, 
1991) – the court ruled that the insured was not required to submit his claim to appraisal 
as a condition precedent to filing suit.  The court found that the insurer failed to comply 
with the insurance policy’s provisions by failing to make a written demand for appraisal, 
which excused the insured from submitting to the process.  The court noted that indirect 
demands to the court after the matter is in litigation are insufficient and untimely to 
require appraisal.  The policy specifically required that a written demand was required in 
order to trigger an obligation to submit to appraisal. 
   
 
Southeast Nursing Home, Inc. v. The St. Paul Fire and Marine Insurance Co., 750 F. 
2d 1531 (11th Cir. 1985) – the appeals court upheld the trial court’s ruling that an insured 
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could not avoid participation in an appraisal process it demanded because the insurer 
appointed an appraiser who was not impartial.  The insured maintained that the insurer 
waived its right to appraisal (called arbitration in the opinion) because it had selected an 
appraiser that was partial to the insurer.  Because the insurance policy in this case did not 
require the parties to select impartial appraisers, even if the insurer had appointed a 
biased appraiser, such appointment did not operate as a waiver of its right to resolution of 
the loss through appraisal.  The appeals court also ruled that the policy did not require the 
insurer to pay any amount toward the loss until the appraisal process was concluded.  In 
other words, the court found that the insurer was not required to pay the uncontested 
amount of the claim until the appraisal process was complete.   
 
 
Casualty Indemnity Exchange v. Yother., 439 So. 2d 77 (Ala. 1983) – the Supreme 
Court invalidated an appraisal award because the insured, who twice had asked for the 
opportunity to present testimony or evidence of the condition and value of his vehicle, 
was prohibited from doing so.  In reaching this finding, the court found that the procedure 
instituted was an arbitration and not an appraisal, which required that the Alabama 
statutory requirements be followed.  The court found that any other result would violate 
the insured’s fundamental right to notice and an opportunity to be heard where property 
rights are affected.   
 
 
Commercial Union Insurance Company v. Ryals, 355 So. 2d 684 (Ala. 1978) – the 
Supreme Court overruled an objection by the insurer where an appraisal award 
determined only replacement and repair costs rather than actual cash value, finding that a 
depreciation allowance would place an additional expense on the insureds that was not 
contemplated by the parties.  The court also ruled that an itemized account of the 
components of damage which made up the damaged building was unnecessary.  The 
court found that the appraisers properly computed the loss to the building as one item.  
According to the court, the word “item” as used in the appraisal provision refers to items 
listed in the policy (e.g., building, personal property, extra expense, etc.) and not to a 
detailed specification of all minute elements of damage giving rise to the total damages 
with respect to each item listed on the policy.   
 
 
Chambers v. Home Insurance Co. of New York, 191 So. 642 (Ala. App. 1939) – the 
Alabama appeals court ruled that an insurer’s prior denial of liability under a policy 
estopped the insurer from invoking the appraisal provision (referred to as arbitration in 
the opinion).  The appeals court found that the appraisal provision applies only to 
determine the amount that was due under the policy, and appraisal is not appropriate once 
the insurer claimed that it was not liable under the policy at all.   
 
 
Ex Parte Birmingham Fire Insurance Co., 172 So. 99 (Ala. 1937) – in response to an 
insurer’s attempt to have a case transferred to equity court from a court of law because 
the insured had wrongfully prevented an appraisal award (the term arbitration used in the 



 

 -5-  

opinion) from being made, which the court denied, the court ruled that any action brought 
by the insured would be barred if it is found that the insured wrongfully prevented an 
appraisal award or withdrew from the appraisal proceeding and instead filed suit before 
an appraisal award was secured.   
 
 
Glens Fall Insurance Co. of New York v. Garner, 155 So. 533 (Ala. 1934) – the 
Supreme Court of Alabama ruled that an appraisal award will be overturned only under 
certain circumstances.  The court ruled that once a dispute over damage is submitted to 
appraisal (the term arbitration used in the opinion), an appraisal award is final unless the 
appraisers are guilty of fraud, partiality, or corruption in making the award. 
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FOREWORD 
 
First Party Insurance Appraisal Compendium 
Copyright © 2016, 2017 
 
A project of the First Party Property Insurance Committee of the American College of Coverage 
and Extra Contractual Counsel (ACCEC) beginning in 2012, the First Party Insurance Appraisal 
Compendium (Compendium) covers all 50 states and the District of Columbia.  Its contributors are 
members of the ACCEC, an organization composed of premier attorneys representing either 
insurers or policyholders throughout the United States.  Many of the Compendium contributors 
are also members of the Windstorm Insurance Network (WIND), an organization that includes 
representatives of the insurance industry and policyholders.  To learn more about either of these 
organizations, visit the following websites:  www.americancollegecec.org or  
www.windnetwork.com.  
 
All Compendium contributors have given permission for ACCEC and WIND to share the 
appraisal outlines between the two organizations for the benefit of their respective memberships. 
Both Boards of Directors have also approved the sharing of the project results between the 
WIND and the ACCEC constituencies.    
 
The Compendium’s appraisal outlines were prepared over a period of months, beginning in July 
2015 through January 2017.  For this updated edition, the ACCEC committee elected not to 
officially prepare an updated edition; however, as the WIND organization utilizes the 
compendium as a teaching tool each year at its annual conference, some portions were updated 
by those who participate as members of both ACCEC and WIND.  Every effort has been made to 
ascertain the accuracy of timeliness of the outlines’ content at publication.  Since state 
legislatures periodically change or modify statutes, and court opinions are changed or modified 
by the appellate courts, readers are strongly cautioned against relying on this Compendium as a 
sole source of legal authority.  It is strongly recommended that users update any and all 
Compendium outlines for post-publication changes prior to applying the information to a specific 
situation.  Readers should also consult with an attorney to review the individual facts and 
circumstances of the specific claim before applying the content of one or more Compendium 
outlines. 
 
The editor extends her gratitude to all of the contributors who lent their time, experience and 
expertise to this project. As the Compendium’s contributors, ACCEC and WIND sincerely hope 
that you find the Compendium to be useful in your everyday claims activities.   
 
Editor:  Janet L. Brown, Attorney at law, Boehm Brown Harwood, P.A. 
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2003 

AIU Ins. Co. v. Lexes, 815 A.2d 312 (Del. 2003) 
Despite the fact that a policy may provide for a binding appraisal, an insurer is entitled to 
bring an action contesting an appraisal award on the basis that it exceeds policy limits or 
the scope of coverage without having to show that the appraiser's determination was so 
extreme as to make the resulting award irrational. 

In Delaware, it is a question of law as to whether an appraiser has authority to make an 
award that exceeds the policy limits or the scope of coverage. 

A question about coverage and scope of an arbitrator’s authority is not waived when an 
appraisal clause is contained in a policy. 

2000 

CIGNA Ins. Co. v. Didimoi Prop. Holdings, N.V., 110 F. Supp. 2d 259 (D. Del. 2000)  
Where a policy provides that an insurer may pay the cost of replacement of lost or 
damaged property, it is proper for an appraiser to determine the replacement cost of a 
building damaged by a fire.  

Depending upon the circumstances of the case and the plain language of the policy, when 
determining the amount of loss under an appraisal clause, it may be proper to determine 
causation, i.e., whether a particular item was damaged as a result of fire; not simply the 
amount of money needed to repair or replace claimed damages; the determination of 
cause was distinct from coverage/exclusion decisions outside appraisers' authority. 
 
In an assessment of insured’s lost income claims for business interruption under a 
property insurance policy, it is proper for an appraiser to consider the amount of time 
needed to effectuate repairs when conducting an examination of fire damage to an 
insured’s building. 
 

1999 

Sherman v. Underwriters at Lloyd's, London, Not Reported in A.2d, 1999 WL 1223759 
(Del. 1999)  
Plaintiffs sought appointment of an umpire to determine the amount of loss as a result of 
a fire to their property. Specifically, Plaintiffs sought rental loss; however the umpire did 
not render a decision regarding rental loss. Defendants’ appraiser refused to participate in 
an appraisal on this issue and argued that the insurance policy did not provide rental loss 
coverage and that the umpire was not the appropriate party to determine loss of use. 
Plaintiffs filed a “Motion for Default Judgment and/or A Direction for the Appointed 
Umpire to Complete the Scope of the Umpire's Original Appointment, or in the 
Alternative, Motion for Leave to Amend Complaint” which the Court stated was actually 
a motion seeking summary judgment on an action for declaratory judgment. Here, the 
policy was ambiguous and inconsistent as there was a specific section concerning loss of 



  

use and no specific contract language directing the insured to ignore the express 
provision.  Also, the definition of “property damage” included “loss of use.” The Court 
ruled that it could not rule as a matter of law that the policy in force at the time of the loss 
included coverage for loss of use because it did not have before it sufficient facts to 
determine the “reasonable expectations” of the insureds at the time the contract was 
formed, and therefore an additional hearing was necessary on this issue. 
 

1991 

Northeast Financial Corp. v. Ins. Co. of No. America, 757 F. Supp. 381 (D. Del. 1991) 
When invoked, an insurance policy's appraisal clause mandating arbitration precludes a 
party’s ability to seek recourse via the courts if it contains the following language: 
“agreement in writing by any two of these three will determine the amount of the loss.”  

A reservation of rights clause contained in an appraisal provision in a business insurance 
contract (which indicated that the appraisal procedure was intended to fix only the 
amount of the loss) does not mean that the appraisal did not become binding as the parties 
were free to litigate other issues in a subsequent judicial proceeding. 

In Delaware, although an insurer does not request an appraisal until after an insured files 
suit, the insurer’s conduct does not constitute “bad faith” or “unreasonable delay” for 
purposes of awarding pre-award interest when the insurer advanced an initial loss 
payment, conducted extensive settlement discussions with the insured, promptly invoked 
the policy’s appraisal procedures and paid the appraisal award within the time 
contractually set for payment.  

1983 

Closser v. Penn Mut. Fire Ins. Co., 457 A.2d 1081 (Del. 1983) 
An insurance policy that contains an appraisal provision which states “an award in 
writing, so itemized *** shall determine the amount of actual cash value and loss” is an 
alternative form of alternative dispute resolution; such an appraisal provision, if invoked, 
provides a mandatory form of arbitration, which precludes an insured’s ability to proceed 
to litigation and is relevant to whether an insured’s suit is time-barred. 
 
 

 

 

 

1982 



  

Faulkner v. State Farm Fire and Cas. Co., Not Reported in A.2d, 1982 WL 590791 
(Del. Super. 1982); opinion clarified in Faulkner v. State Farm Fire and Cas. Co., 1982 
WL 590792 (Del. Super. 1982). 
The homeowners’ policy contained a provision that no action should be brought until the 
homeowner complied with a requirement to submit to an examination under oath. The 
Court, relying on the Superior Court’s ruling in Hanby v. Maryland Casualty Company, 
265 A.2d 28 (Del. Super. 1970), ordered a stay for 90 days in order for the parties to 
comply with the policy provision. 
 

1977 

Steele v. Ariza, 1977 WL 184939 (Del. Super. 1977) 
Where Liberty Mutual denied automobile insurance coverage, the insured requested 
attorney’s fees under Title 18, Section 4102, claiming that the definition of “property 
insurance” under Title 18, Section 904 is such that it included the instant matter. The 
Court held that pursuant to Galiotti v. Travelers Indemnity Co., Del.Super., 333 A.2d 176 
(1975), the insurance policy is a liability insurance policy and not a property insurance 
policy; therefore 18 Del. Code Section 4102 is not applicable and the insured was not 
entitled to attorney’s fees. 
 

1975 

Galiotti v. Travelers Indem. Co., 333 A.2d 176, 179 (Del. Super. 1975) 
Where both an insured and insurer allowed a controversy to proceed to litigation and 
judgment, and neither availed themselves of the arbitration provision in the automobile 
policy, the insured was not precluded from recovering attorney’s fees when the insurer 
did not bring the provision to the insured’s attention or urge that it be followed. 
 
1973 

Maryland Casualty Company v. Hanby, 301 A.2d 286 (Del. 1973) 
18 Del. Code§ 4102 provides that upon rendering judgment against an insurer upon any 
policy of property insurance, the court shall allow a plaintiff a reasonable sum as 
attorney's fees; except, the statute was not designed to benefit an insured who without just 
cause insists upon suit despite the presence of an arbitration provision in the policy. 
 
Pullman, Inc. v. Phoenix Steel Corp., 304 A.2d 334, 339 (Del. Super. 1973).  
Appraisal extends only to a determination of actual cash value, all other issues being 
reserved for decision by a court. This case was not followed as dicta by CIGNA Ins. Co. 

v. Didimoi Prop. Holdings, N.V., 110 F. Supp. 2d 259 (D. Del. 2000). 
 
 
 
 



  

 
1970 
 
Hanby v. Maryland Cas. Co., Not Reported in A.2d, 1970 WL 115802 (Del. Super. 
1970) 
The insured is entitled to recover interest at the legal rate on the amount set by the 
appraisal on a fire loss, however depending on the case, the Court may consider other 
factors such as the delay in the appraisal and the cause of the delay. 
 
An appraisal award which is made according to the terms of the contract has the same 
effect as a judgment, entitling the insured to recover reasonable attorney’s fees under 
Title 18, Section 4102, which allows attorneys fees after judgment is rendered against an 
insured upon a suit involving a policy of property insurance.  
 
Hanby v. Maryland Cas. Co., 265 A.2d 28 (Del. 1970) 
The Delaware Supreme Court affirmed a stay granted by the Superior Court in order to 
allow the parties to comply with an appraisal provision of the insurance policy. The 
insurer did not act in bad faith when it invoked the appraisal procedure after the insured 
filed suit where negotiations continued during a two and one-half-month delay between 
an alleged termination of good-faith negotiations and insurer's request for appraisal of 
fire loss, and the insured had the same right to make a demand for appraisal as the 
insurer. While the insured elected to waive that right and proceed to litigation, the court 
did not deprive the insurer of its right to appraisal under the policy. The Delaware 
Supreme Court stated that “[a]ppraisal will determine the amount of loss and the Court 
then may be called upon to determine what effect should be given to the findings of the 
appraisers.” 
 
If an insurance policy is silent on the time within which a demand for appraisal is to be 
made before an action is commenced in the event of a dispute over the amount of loss, 
the demand should be made within a reasonable time.  
 
Generally, the question of waiver is a factual issue to be determined by a jury. However, 
in the context of  a dispute involving a pre-trial motion to stay an action based on a 
contract right to have the amount of loss determined by an appraisal before legal 
proceedings are commenced, it is an issue of law. 
 
1966 
 
Metropolitan Mut. Fire Ins. Co. v. Carmen Holding Co., 220 A.2d 778 (Del. 1966) 
A fire insurance policy contained a standard provision that required payment within sixty 
days after filing of the proof of loss. The Court held that interest accrues from the date 
that the policy delineates as the time when payment is due; however, this general rule 
may be affected by other factors such as a delay by plaintiff in prosecuting the action.  
 
1955 
 



  

Fid. & Guar. Ins. Corp. v. Mondzelewski, 49 Del. 395 (1955) 
An appraiser’s award is not binding on the insured when an actual or constructive loss of 
insured property is shown, and the appraisal provisions of the policy are overridden by 
the valued policy statute. 
 
In a situation where the insured claims a total loss, the appraisers’ findings are not 
conclusive, however, are admissible to prove sound value and loss. 
 
An insured which consents to an appraisal does not waive his right to recover for a “total” 
loss under the valued policy statutes. In order to have a waiver or estoppel, there must 
appear some conduct of the insured misleading the insurer to its detriment. 
 
1944 
 
National. Bulk Carriers v. U.S., 56 F. Supp. 765 (D. Del. 1944) 
While the insurer and the insured are required to appoint an appraiser to appraise the 
damaged property, the typical condition precedent of making of an appraisal before 
commencing an action in court may be waived as a result of delay. 
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177. Citizens Property Ins. Corp. v. River Oaks Condominium Assoc., Inc., 190 So.3d 1110 

(Fla. 2nd DCA 2016) – This case deals with the payment of the appraiser and River Oaks 
was required to pay its own appraiser and bear an equal share of the umpire and other 
appraisal expenses. 

 
176. Certified Priority Restoration v. State Farm Ins. Co., 191 So.3d 961 (Fla. 4th DCA 2016) 

– This court affirmed an order compelling an appraisal of an insurance loss with the 
assignee.  The court explained that selecting an appraiser is not one of the duties required 
of the insured under the policy in “Your Duties after a Loss.”  As such the insured is not 
obligated to select the appraiser or participate in the appraisal; however the claim can still 
be ordered to appraisal, even with an assignee as Plaintiff. 

 
175. Freeman v. American Integrity Insurance Co. of FL, 180 So. 3d 1203 (Fla. 1st DCA 2015) 

– Here the court determined the appraiser is not permitted to determine whether the loss 
was in fact a total loss, therefore even though the appraisal amount was less than the 
VPL, the VPL would control, if the court deems the loss to be a total loss and not the 
appraisal.  As such, a summary judgment was reversed and trial necessary to determine 
the extent of the loss. “That being said, any provision in a policy that conflicts with FVPL 
is ‘devitalized by it.’” Martin v. Sun Ins. Office of London, 83 Fla. 325, 91 So. 363, 365 
(1922) 

 
174. State Farm Ins. Co. v. Xirinachs, 163 So. 3d 559 (Fla. 3rd DCA 2015) – The insureds 

failed to fulfill all post-loss obligations and as such, the trial court erred in ordering 
appraisal.  To compel appraisal requires the insureds to have fulfilled all post-loss 
obligations. 

 
173. Florida Ins. Guar. v. Monaghan, 167 So.3d 511 (Fla. 5th DCA 2015) – In analyzing 

whether waiver of the right to an appraisal has occurred, the court should 1) look at the 
length of time that lapsed between the insurer’s admission of coverage and the insureds' 
claim for appraisal; and (2) evaluate the insureds' actions during that period to determine 
whether they engaged in significant legal activity that was inconsistent with their right to 
an appraisal. Raymond James Fin. Servs., Inc. v. Saldukas, 896 So.2d 707 (Fla. 2005); 
Fla. Ins. Guar. v. Reynolds, 148 So.3d 840 (Fla. 5th DCA 2014); Florida Ins. Guar. Ass’n 
v. Branco, 148 So.3d 488 (Fla. 5th DCA 2014). Here, after admission of coverage by the 
insurer, the insureds waited eleven months before requested appraisal, during which time 
they actively pursued litigation, and because of this acted inconsistently with their right to 
appraisal.  

 
172. Florida Ins. Guar. Ass’n v. de la Fuente, 158 So.3d 675 (Fla. 2d DCA 2015) – Here, the 

insureds and the insurer disagreed as to what definition of a “covered claim” governed 
the policy, which would in turn determine who was to be paid, what amount, and when. 
The court held that the definition of a “covered claim” in effect at the time the insurer is 
adjudicated insolvent determines the scope of FIGA’s liability under the FIGA act. This 
made the policy provisions authorizing appraisal and requiring payment of an appraisal 
award directly to insured inapplicable. *Review Granted by De La Fuente v. Florida Ins. 
Guar. Ass’n, 171 So.3d 115 (Fla. 2015) 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1922109852&pubNum=0000734&originatingDoc=Iecc78150a0c411e5b86bd602cb8781fa&refType=RP&fi=co_pp_sp_734_365&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_734_365
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1922109852&pubNum=0000734&originatingDoc=Iecc78150a0c411e5b86bd602cb8781fa&refType=RP&fi=co_pp_sp_734_365&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_734_365


 
171. State Farm Florida Ins. Co. v Cardelles, 159 So.3d 239 (Fla. 3d DCA 2015) – The Court 

here held that the insureds sufficiently complied with post-loss obligations under the 
policy terms and were entitled to appraisal. After being hit by two hurricanes in 2005, the 
insureds reported home damage each time to the insurers, which the insurers made a 
payment for. However, after finding that the payment was not sufficient to fully repair the 
damages from the hurricanes, the insurers submitted a supplemental report demanding an 
additional payment four years later. Due to the fact that the claim for additional damages 
is the result of the original claims in 2005, of which post-loss obligations had been 
followed, the granting of the insureds motion to compel appraisal was affirmed. 

 
170. Florida Ins. Guar. Ass’n v. Waters, 157 So.3d 437 (Fla. 2d DCA 2015) – This suit arose 

when an insured sustained damage due to a sinkhole. After the insurer accepted the 
evaluation of the neutral evaluator requested by the insured, the insured proceeded to 
have further testing done, which reported additional repairs. After entering into a contract 
to perform the additional repairs, the insured submitted it the contract to the insurer for 
approval. The insurer either failed or refused to approve it and the insured sued. Based on 
the decision in Florida Ins. Guar. Ass’n v. de la Fuente, 158 So.3d 675 (Fla. 2d DCA 
2015), the Court concluded that the trial court erred and the insurer was not entitled to an 
appraisal under her insurance policy, and even if she had a right to an appraisal, she 
waived any right she had by taking action inconsistent with that right by actively 
litigating the case for over two years. The Courts in Florida Ins. Guar. Assoc., Inc. v. 
Frank, 158 So.3d 745 (Fla. 2d DCA 2015) and Florida Ins. Guar. Ass’n, Inc. v. Maya, 
162 So.3d 1118 (Fla. 2d DCA 2015) also followed the holding in De La Fuente by 
holding that appraisal is not available. 

 
169. Dynamic Public Adjusters, Inc. v. Rodriguez, 155 So.3d 384 (Fla. 3d DCA 2014) - This 

suit involved a controversy over who gets the fees resulting from an appraisal 
award.  The appraiser originally worked for the public adjusting firm but left before the 
appraisal process commenced.  The supplemental claim arose from hurricane 
damages.  The original firm had a percentage contract with the association which 
included a cap.  When the individual departed that firm, he was selected as appraiser by 
the association and acted in that role.  His contract also involved percentage 
compensation with a cap.  It specified it was subordinate to the original public adjusting 
firm’s agreement.  The court decided that the $400,000 fee belonged entirely to the 
original public adjusting firm in light of this subordination language in the appraiser’s 
contract with the association.    

 
168. Florida Insurance Guaranty etc. v. Reynolds, 148 So.3d 840 (Fla. 5th DCA 2014) - The 

5th DCA found that the insureds had waived their right to appraisal by engaging in 
significant litigation activities for over a year following an admission of coverage and 
before moving to compel appraisal.  The issue of waiver is reviewed de novo by an 
appellate court when the facts are undisputed.  Generally speaking, a waiver of the right 
to seek appraisal occurs when the parties seeking appraisal actively participate in a 
lawsuit or engage in conduct inconsistent with the right to appraisal.  Here, FIGA 
acknowledged that there was a covered loss in August 2012.  At that time, appraisal 



became appropriate to determine the dollar amount.  Instead, the insureds waited over a 
year from that admission before demanding appraisal and participated with significant 
litigation activities.  As a result, the appellate court found that the insureds acted 
inconsistently with and thus waived their rights to appraisal.   
 
Several other decisions have also addressed the waiver of appraisal issue.  Waiver was 
found in the decision of FIGA v. Rodriguez, 153 So.3d 301 (Fla. 5th DCA 2014), and in 
FIGA v. Maroulis, 153 So.3d 298 (Fla. 5th DCA 2014). All of the above cases relied 
upon the insured engaging in significant litigation activities after an insurer had 
acknowledged coverage. A decision that found that the right to appraisal was not waived 
is FIGA v. Santos, 148 So.3d 837 (Fla. 5th DCA 2014).  There was no waiver found 
because within three months of FIGA’s agreement that there was a sinkhole loss, the 
insureds demanded appraisal in compliance with the findings of the neutral evaluator.  
There was no significant discovery in the lawsuit.  What discovery took place, did not 
address amount of loss or method of repair questions. In FIGA v. Martucci, 152 So.3d 
759 (Fla. 5th DCA 2014), no waiver was also found by waiting five months after 
admission of coverage to request appraisal. The insureds did not request any discover, 
file any motions, or otherwise indicate that they wanted to resolve the amount-of-loss 
issue by way of litigation rather than appraisal, nor was the filing of an amended 
complaint to substitute FIGA soon after FIGA admitted coverage sufficient to constitute a 
waiver. 

 
167. Florida Ins. Guar. (“FIGA”) v. Sill, 2014 WL 5285004 (Fla. 5th DCA Oct. 17, 2014) - 

The 5th DCA found that the right to appraisal was not waived despite extensive litigation 
between the parties from December 2011 to July 2013.  The basis for this finding was 
that FIGA acknowledged that Sill suffered a sinkhole loss and agreed to comply with the 
neutral evaluator’s recommendation only on April 15, 2013.  Coverage had been 
previously denied and appraisal was not appropriate in light of the denial.  The insureds 
demanded appraisal less than a month after FIGA determined it would abide by the 
neutral evaluator's report.  No litigation activities were pursued by the insureds in that 
interim period. This opinion was withdrawn and superseded on rehearing by Florida Ins. 
Guar. (“FIGA”) v. Sill, 154 So.3d 422 (Fla. 5th DCA 2014), although appraisal was still 
not found to have been waived. 

 
166. The Cincinnati Ins. Co. v. Cannon Ranch Partners, Inc., 2014 WL 5286519 (Fla. 2d DCA 

Oct. 17, 2014) - The claim for sinkhole damage involved a dispute as to the necessary 
scope of repair (i.e., grouting v. underpinning).  The insurer demanded appraisal, but the 
insured refused to participate and filed suit.  The appraisal clause included the phrase 
“[i]f there is an appraisal, we will retain our right to deny the claim.”  The appellate court 
found that the method of repair was squarely within the province of the appraisal process; 
and, further, the retained rights wording did not make the clause unenforceable. This 
opinion was withdrawn and superseded on clarification by Cincinnati Ins. Co. v. Cannon 
Ranch Partners, Inc., 162 So.3d 140 (Fla. 2d DCA 2014), where the case was remanded 
for the entry of an order compelling appraisal and abating the litigation. 

 



165. FIGA v. Branco, 148 So.3d 488 (Fla. 5th DCA 2014) - This decision reviews the 
parameters of scope of appraisal in a sinkhole claim setting and determines that method 
of repair qualifies for the appraisal process.  It also addresses waiver of appraisal 
issues.  Most importantly, it is a case of first impression in Florida about the ability of an 
attorney representing the insureds to serve as a “disinterested” appraiser.  In light of the 
policy wording that said appraisers must be both competent and disinterested, the court 
found that the attorney did not qualify. This case was distinguished by FIGA v. Maroulis, 
153 So.3d 298 (Fla. 5th DCA 2014), where the insureds were held to have waived their 
right to compel appraisal of loss for sinkhole damage. 

 
164. Cammarata v. State Farm Florida Ins. Co., 152 So.3d 606 (Fla. 4th DCA 2014) - The 4th 

DCA determined that a bad faith claim could be pursued once the insurer’s liability for 
coverage and also the extent of the damages was determined.  A finding of breach of the 
insurance contract was not required.  These findings arose from a Hurricane Wilma claim 
where the damages were determined via the appraisal process. 

 
163. Rodrigo v. State Farm Florida Ins. Co., 144 So.3d 690 (Fla. 4th DCA 2014) - A claim for 

damages resulting from decomposition of a human body within a condo unit was 
submitted.  St. Farm’s adjuster retained a contractor who ultimately executed an appraisal 
award.  The insurer paid the amount of that award, but denied liability for any personal 
property within the unit.  The policyholder did not accept the monies and filed suit 
alleging that the appraisal was invalid and requesting that the court vacate the award or 
approve new appraisers  and a neutral umpire to “redo” the appraisal.  The appraisal 
issues were not reached by the appellate court as the failure of the insured to submit a 
requested sworn proof of loss supported the trial court’s entry of summary judgment for 
the insurer. 

 
162. PDQ Coolidge Formad, LLC v. Landmark American Ins. Co., 566 Fed.Appx. 845 (11th 

Cir. 2014) - This decision addresses late note of a storm claim.  The court found a six-
month delay was not “prompt” as a matter of law then discussed the insured’s failure to 
rebut the presumption of prejudice to the insurer created by the late notice.  Prejudice is 
properly resolved on summary judgment motion when a policyholder fails to present 
evidence to rebut the presumption. 

 
161. Solano v. State Farm Florida Ins. Co., 155 So.3d 367 (Fla. 4th DCA 2014) - This suit 

involved a claim for Hurricane Wilma damages and issues with respect to whether or not 
the insureds complied with their duties under the policy.  The trial court entered summary 
judgment for State Farm finding that the insureds did not satisfy their duties.  The 4th 
DCA reversed and remanded.  It found material issues of fact as to whether or not there 
was sufficient compliance with the cooperation provision to provide adequate 
information in order to proceed to appraisal to resolve the damages issues. 

 
160. Citizens Prop. Ins. Corp. v. Demetrescu, 137 So.3d 500 (Fla. 4th DCA 2014) - The 

insureds submitted a claim for damages resulting from a roof leak following a series of 
wind and rain storms.  Citizens denied the claim and refused to proceed to appraisal.  Suit 
was filed for breach of contract and to compel appraisal.  A number of policy exclusions 



were excluded as affirmative defenses.  A motion to compel was granted by the trial court 
on the basis that “water leaks are covered under this policy.” All of the issues raised in 
the affirmative defenses related to causation of damages; and, are therefore, subject to 
resolution via appraisal.  The order was reversed and the case remanded for resolution of 
all the coverage issues before causation of damages was determined in appraisal. 

 
159. 200 Leslie Condo. Ass’n, Inc. v. QBE Insurance Corp., 965 F.Supp.2d 1386 (S.D. Fla. 

2013) – The insured suffered damages in Hurricane Wilma and sought a declaratory 
judgment that the amount of its alleged damages must be resolved through the appraisal 
process.  QBE objected to appraisal on the grounds that the insured had not complied 
with all post-loss obligations.  The court noted that before appraisal can be invoked, an 
insured must comply with the policy’s post-loss conditions.  Here, it found that the 
insured breached the proof of loss provision, the inventory of damaged and undamaged 
property provision, and the examination under oath provision.  The court found that the 
insured did not show that QBE was not prejudiced by its failure to comply with these 
post-loss conditions.  As a result, appraisal was not appropriate. 

 
158. State Farm Ins. Co. v. Ulrich, 120 So.3d 217 (Fla. 4th DCA 2013) - an appraisal award 

under certain circumstances may constitute a favorable resolution permitting pursuant of 
a bad faith action. 

 

157. Citizens Prop. Ins. Corp. v. Mango Hill #6 Condo Ass’n., Inc., 117 So.3d 1226 (Fla. 3d 
DCA 2013) – The insured demanded appraisal after submitting a supplemental claim 
from Hurricane Wilma.  After the appraisal process was underway, the insured submitted 
a revised supplemental claim increasing the amount of the claim by over $800,000.  After 
the umpire submitted an appraisal award, Citizens asserted a number of defenses to the 
enforcement of the award, including the fact that the insured failed to comply with its 
post-loss obligation.  It also argued that the insured’s appraiser was effectively a front 
man for its public adjuster, that the appraisers failed to meet at the conclusion of their 
respective investigations to discuss and attempt to agree on the amount of loss, that the 
appraisal panel exceeded its authority when it determined an amount of loss greater than 
the amount originally claimed, and that the court failed to consider its coverage defenses 
to payment of the award.  The appellate court pointed out that the appraisal process is an 
informal process in which the parties agree to resolve the specific issues of actual cash 
value and the amount of the loss.  All other issues are reserved for determination in a 
plenary action.  The court found that, by confirming the appraisal award, the trial court 
effectively overruled Citizens’ objections to entry of judgment.  The proper procedure 
should have been for Citizens’ defenses to be addressed by motion for summary 
judgment or by trial, not by a motion to confirm the appraisal award under the Florida 
Arbitration Code.  It held that the Florida Arbitration Code is not applicable to appraisal 
awards. This case was distinguished by Arvat Corp. v. Scottsdale Ins. Co., 2015 WL 
6504587 (S.D. Fla. Oct. 28, 2015), because here, coverage for the damages was not 
completely denied. Pursuant to the policy, an appraiser can resolve the dispute regarding 
the amount of damage caused by the covered peril as opposed to wear, tear, and/or 
deterioration. 

 



156. Citizens Property Ins. Corp. v. River Manor Condo. Ass’n, Inc., 125 So.3d 846 (Fla. 4th 
DCA 2013) – The insured building was damaged during Hurricane Wilma.  The parties 
went through the appraisal process, which resulted in an award that specified the total 
loss sustained by each of the three insured buildings.  Citizens claimed that certain items 
contained in the appraisal award should not have been included in the trial court’s 
judgment because: (a) The parties had reached an agreement on the amount of specific 
items prior to the appraisal; (b) the items were duplicates of other amounts awarded; or 
(c) the items were the responsibility of the unit owners to insure.  The trial court refused 
to address these issues and granted the insured’s motion for summary judgment. The 
appellate court held that any pre-appraisal agreement that settled the amount owed for 
certain damages is a defense in the nature of accord and satisfaction and should have 
been decided by the trial court.  As for Citizen’s defense that certain items awarded were 
duplicative, the trial court properly declined the address the matter.  Citizens should have 
sought clarification and/or modification of the award.  The court rejected Citizen’s final 
defense that it was entitled to remove amounts from the appraisal award that represent 
loss to property that the unit owners were required to insure.  The dispositive issue was 
whether the Citizens policy actually covered those items, not whether the unit owners 
also covered them. 

 
155. Hunt v. State Farm Fla. Ins. Co., 112 So.3d 547 (Fla. 2d DCA 2013) - Appraisal award 

entered in favor of insured was paid timely by insured.  Attorney’s fees were awarded to 
insured who then filed a separate suit alleging bad faith.  The court found that the 
appraisal award established the validity of the claim and constituted favorable resolution 
of the contract issues, thus meeting the condition precedent to pursuit of a bad faith 
claim. 

 
154. Jossfolk v. United Property & Cas. Ins. Co., 110 So.3d 110 (Fla. 4th DCA 2013) – The 

insured’s roof was damaged in Hurricane Wilma.  The claim was submitted to appraisal 
and the appraisal award specified that “ordinance and law” was not appraised.  The 
insurer paid the award.  The insured’s contractor then applied for a roofing repair permit 
and learned that the entire roof would need to be brought up to code.  The insured then 
asked the insurer to pay for the entire roof repair under Ordinance and Law coverage.  
The court held that Ordinance and Law is not recoverable until it is incurred and thus 
could not have been appraised at the time of the original appraisal because the insured 
had not yet applied for a roof repair permit.  He had not incurred or become liable for any 
additional expense until the city had required compliance with current code in order to 
complete repairs.  It was at that point that the insured incurred additional loss, for which 
he had the right to an appraisal. 

 
153. Sunshine State Ins. Co. v. Davide, 117 So.3d 1142 (Fla. 3d DCA 2013) - A claim for 

wind damages to a Miami home from Hurricane Katrina led to an appraisal award of 
11/2/06, the insurer was uncertain from the wording of the award whether or not 
depreciation has been deducted or not.  Sunshine sent several inquiries to the umpire 
requesting clarification.  Receiving no response, it sent a check within the time allowed 
for payment in the amount of the award less a sum for depreciation which it unilaterally 
calculated.  A subsequent suit for attorney’s fees and bad faith was filed by Davide.  



Counsel for Davide sent a letter to Sunshine’s counsel which was from the umpire 
verifying depreciation had been deducted in the appraisal award.  Sunshine immediately 
paid the amount it previously deducted from the award.  The suit continued with respect 
to the issue for fees versus the allegations of bad faith.  The appellate opinion doesn’t 
address the propriety of the depreciation deduction or the failure of the umpire to timely 
respond to the inquiries by Sunshine. 

 
152. First Protective Ins. Co. v. Schneider Family Partnership, 104 So.3d 1115 (Fla. 2d DCA 

2012) – FPIC and its insured could not agree on the amount of damage, so FPIC invoked 
the appraisal provision.  Prior to completion of the appraisal process, and after an 
unsuccessful mediation attempt, the insured filed suit.  The insured moved for summary 
judgment, arguing that under Fla. Stat. § 627.7015(7) and Florida Administrative Code 
Rule 69J-2.003(10), it was not required to participate in an appraisal because only an 
insured can choose appraisal after an unsuccessful mediation.  The trial court agreed and 
FPIC filed this appeal.  The appellate court reversed, holding that under the version of 
Fla. Stat. § 627.7015(7) in effect at the time of the contract, the insured was not required 
to submit to an appraisal before suing the insurer if the insurer requested mediation and it 
was unsuccessful.  Here, it was the insured, not FPIC, that requested mediation.   With 
respect to the Florida Administrative Code Rule 69J-2.003(10), that rule states that if an 
insured chooses not to participate in mediation or if the mediation is unsuccessful, the 
“insured may choose to proceed under the appraisal process set forth in the insured’s 
insurance policy, by litigation, or by any other dispute resolution procedure available 
under Florida law.”  The appellate court held that reliance on such an administrative rule 
is error in that it improperly modifies and expands § 627.7015 by providing the insured 
with an option to resolve disputed property claims not envisioned by the statute. 

 
151. Trafalgar at Greenacres, Ltd. v. Zurich American Ins. Co., 100 So.3d 1155 (Fla. 4th DCA 

2012) – One month after the insured filed suit, the insurer invoked the appraisal 
provision.  The insurer timely paid the appraisal award.  Based on its payment of the 
appraisal award, the insurer moved for summary judgment on the breach of contract 
claim, which was granted.  The insured then amended its complaint to allege bad faith.  
The insurer argued that a summary judgment award in its favor precluded the insured’s 
ability to pursue a bad faith claim.  The court disagreed and found that an appraisal award 
constituted a “favorable resolution,” which satisfied the necessary prerequisite to filing a 
bad faith claim in order to survive a motion to dismiss. 

 
150. Jyurovat v. Universal Property and Casualty Ins. Co., 84 So.3d 1238 (Fla. 2d DCA 2012) 

– After the insured and the insurer disagreed over the amount of damages from the 
insured’s fire claim, the insured demanded appraisal.  The appraisal process broke down 
and the insured’s appraiser purported to unilaterally terminate the umpire over the 
objections of the insurer’s appraiser.  The insured then filed suit against the insurer and 
sought the appointment of a new umpire.  The insurer asserted that the insured failed to 
complete the appraisal process by improperly terminating the umpire and filing the 
lawsuit before completing the appraisal.  The trial court granted summary judgment to the 
insurer.  The appellate court found that the insured’s appraiser lacked authority to fire the 
umpire.  However, it also found that the insured had cooperated in the appraisal process 



from May 2008 through December 2008.  The policy was silent with respect to a 
breakdown in the appraisal process.  The sole basis for the summary judgment was the 
purported termination of the umpire and the filing of a declaratory judgment action.  
Whether that constituted a material breach of the policy was a question for resolution by 
the fact finder.  The appellate court reversed the grant of summary judgment and 
remanded for further proceedings. 

 
149. Summit Towers Condominium Association, Inc. v. QBE Ins. Corp., 2012 WL 1288735 

(S.D. Fla. April 4, 2012) – The insured sued its insurer in October 2010 and had incurred 
almost $1,000,000 in costs and fees litigating the case by mid-November 2011.  Just a 
few months before trial and after litigating the case for 16 months, the insured sought to 
stay litigation and require the parties to obtain an appraisal.  The insured maintained that 
it had a contractual right to appraisal and that an appraisal “shall save judicial resources 
and [the] parties’ time and money.”  The court found that a party that fails to seek 
appraisal within a reasonable amount of time after the commencement of litigation 
waives its appraisal right by acting inconsistently with that right.  It denied the insured’s 
motion to enforce appraisal and held that the insured acted inconsistently with the right to 
seek an appraisal. 

 
148. United Property and Casualty Ins. Co. v. Concepcion, 83 So.3d 908 (Fla. 3rd DCA 2012) 

– After the insured filed a supplemental claim in the amount of $122,769.40 for damages 
from Hurricane Wilma, its public adjuster requested an appraisal.  The insured thereafter 
filed a breach of contract claim against the insurer and a motion to compel appraisal.  The 
insurer argued that appraisal was premature because the insured had not complied with its 
post-loss obligations, and, as a result, the insurer had not been able to evaluate the claim.  
The trial court granted the motion to compel appraisal.  The appellate court found that the 
dispute as to whether the insured complied with its post-loss obligations created a fact 
issue which should have been resolved by the court through an examination of the 
evidence.  It agreed with the insurer that the trial court was required to resolve the 
disputed question by conducting an evidentiary hearing to determine if the insured had 
complied with the policy’s post-loss requirements.  The appellate court reversed the trial 
court’s order compelling appraisal and remanded the case for an evidentiary hearing. 

 
147. First Protective Ins. Co. v. Hess, 81 So.3d 482 (Fla. 1st DCA 2011) – The signed 

appraisal award stated a total amount which represented the value of all of the insured’s 
lost personal property, and this award did not itemize the lost personal property with 
corresponding values.  The appellate court found that a trial court may not look beyond 
the face of an appraisal award and consider extrinsic evidence in applying policy 
limitations to an appraisal award; and, given the nature of the appraisal process and the 
insurer’s failure to request clarification of the award, the trial court was prohibited from 
holding a hearing to determine the basis for the appraisal award. 

 
146. State Farm Florida Ins. Co. v. Gonzalez, 76 So.3d 34 (Fla. 3d DCA 2011) – In this case, 

the signed appraisal award stated an amount of loss for the insured’s dwelling and an 
amount of loss for ordinance and law.  The insurer paid the dwelling amount but withheld 
the ordinance and law portion based on the policy’s provision providing that the building 



ordinance and law coverage is not payable “until the dwelling is actually repaired.”  The 
insured filed a petition to confirm appraisal, alleging that the insurer failed to pay the 
ordinance and law portion of the appraisal award within sixty days as required by the 
policy’s “Loss Payment” provision, and the trial court granted the petition.  The appellate 
court reversed the trial court’s decision and remanded the case with instructions to allow 
the insureds to file a complaint seeking relief.  The appellate court stated that the insurer 
would then be able to answer the complaint and assert any affirmative defenses 
contesting coverage.  This opinion urged the parties to review Florida Ins. Guaranty 
Ass’n v. Olympus Ass’n, 34 So.3d 791 (Fla. 4th DCA 2010), which the court stated 
“illustrates the proper procedure when an insurance company fails to pay an appraisal 
award, and explains that coverage issues are to be determined by the trial court.” 

 
145. Gassman v. State Farm Florida Ins. Co., 77 So.3d 210 (Fla. 4th DCA 2011) – The court 

held that the insurer’s failure to notify the insured of her right to participate in mediation 
(as required under section 627.7015, Florida Statutes) following the insured’s filing of 
suit relieved the insured of her obligation to participate in the appraisal process as a 
precondition to a legal action against the insurer for breach of contract. 

 
144. State Farm Florida Ins. Co. v. Silber, 72 So.3d 286 (Fla. 4th DCA 2011) – The appellate 

court held that the insureds could not move for confirmation of an appraisal award that 
had already been paid by the insurer; and, additionally, that no cause of action against the 
insurer existed upon which the trial court could award statutory interest and attorney fees 
to the insureds.   

 
*143. State Farm Florida Ins. Co. v. Seville Place Condo. Ass’n, 74 So.3d 105 (Fla. 3d DCA 

2011) – Superseded State Farm Florida Ins. Co. v. Seville Place Condo. Ass’n, 2009 WL 
3271300 (Fla. 3d DCA Oct. 14, 2009). The insured condominium association 
commenced a breach of contract action against its insurer related to hurricane damages to 
the insured property.  After ordering the parties to appraisal, the trial court confirmed the 
appraisal award and granted the association’s motions to amend the complaint to add 
statutory and common law bad faith claims and a punitive damages claim.  The insurer 
petitioned the appellate court for a writ of certiorari to quash the trial court’s order 
allowing the insured to amend its complaint.  The appellate court held that the insurer had 
not demonstrated that irreparable harm had occurred or was certain to follow, as required 
to grant the insurer’s petition, where no discovery pertaining to the bad faith claims had 
yet been sought or compelled, and where the insurer had not yet responded to the 
amended complaint. 

 
142. Citizens Property Ins. Corp. v. Admiralty House, Inc., 66 So.3d 342 (Fla. 2d DCA 2011), 

– The court ruled that until post-loss conditions are met and the insurer has a reasonable 
opportunity to investigate and adjust the claim, there is no “disagreement,” for purposes 
of an appraisal provision in an insurance policy, regarding the value of the property or the 
amount of loss to be appraised.  The court also found that the insured did not waive its 
right to seek appraisal under the policy, where the insured made a pre-suit demand for 
appraisal and included in its complaint a declaratory action to determine whether it was 
entitled to an appraisal. 



 
141. Florida Ins. Guar. Ass’n, Inc. v. Devon Neighborhood Ass’n, Inc., 67 So.3d 187 (Fla. 

2011) – The issue in this case involved whether a 2005 amendment to section 627.7015, 
Florida Statutes (requiring an insurer to give an insured notice of the availability of 
mediation prior to an appraisal demand) applied retroactively to a 2004 insurance policy 
issued.  The Florida Supreme Court found that the proper test to use when determining 
whether a statute may be applied retroactively to a contract of insurance involves the 
following two inquiries: (1) whether there is clear evidence of legislative intent to apply 
the statute retroactively and (2) whether retroactive application of the statute would 
unconstitutionally impair the obligations of the contract.  The Court found that the lower 
courts had improperly failed to examine the 2005 amendment to section 627.7015 under 
the retroactivity test’s first prong.  Based on its review of the 2005 amendment’s 
language, structure, purpose, and legislative history, the Court concluded that there was 
no clear evidence of legislative intent that the 2005 amendment to section 627.7015 was 
to be applied retroactively.  Thus, the Court ultimately found that the 2005 amendment to 
section 627.7015 could not be applied retroactively to the 2004 policy and that the 
defendant insurer was not barred from enforcing its right to demand appraisal under the 
policy, where the carrier did not give any notice to the insured before the demand 
regarding an option to mediate. This case was not followed as dicta in Florida Ins. Guar. 
Ass’n Inc. v. Bernard, 140 So.3d 1023 (Fla. 1st DCA 2014) because the narrow issue 
present in Devon Neighborhood Association, 67 So.3d 187 did not pertain the issue of 
what statutory definition of “covered claim” was in effect. 

 
140. Universal Property and Cas. Ins. Co. v. Colosimo, 61 So.3d 1241 (Fla. 3d DCA 2011) – 

The insured homeowners’ alleged knowledge of the state mediation process for insurance 
claims did not obviate the need for the insurer to provide the statutory notice to the 
insureds, under section 627.7015, Florida Statutes, that the insureds had a right to 
participate in the mediation program.  Thus, the insureds’ participation in the contractual 
loss appraisal process was not a prerequisite to litigation; and, although the insureds 
voluntarily commenced the appraisal process, they were not bound to participate in the 
process through its conclusion due to the insurer’s failure to provide the statutorily 
required notice of the state mediation program. This case was not followed as dicta by 
Subirats v. Fidelity National Property, 106 So.3d 997 (Fla. 3d DCA 2013) because in 
Subirats the insurer did notify the Subiratses of their right to avail themselves of the 
statutory mediation program, while in this case, the insurer never sent notification. 

 
139. Oceania I Condo Ass’n, Inc. v. QBE Ins. Corp., 2011 WL 1984483 (S.D. Fla. May 20, 

2011) – The issue addressed in this case was whether the insured had a right to compel 
appraisal, where the insurer had denied the insured’s claim in its entirety on the ground 
that the policy was void due to the insured’s fraud.  In ruling on the insured’s motion to 
compel appraisal, the district court found that while the amount of a loss is for the 
determination of appraisers, the issue of whether a claim is covered by a policy is for 
judicial determination.  Because QBE had “unequivocally” stated that no coverage was 
available under the policy and that the policy was void, the court found that coverage was 
at issue (rather than the amount of loss); and, therefore, the court held that the insured 
was not entitled to appraisal at that stage of the litigation.  



 
138. Green v. Citizens Property Ins. Corp., 59 So.3d 1227 (Fla. 4th DCA 2011) – The court 

ruled that an insured who brought a breach of contract action against his property insurer 
to seek additional benefits for hurricane damage to his home, and who obtained a final 
appraisal award entitling him to an additional payment, was not entitled to pre-judgment 
interest on the amount paid pursuant to the appraisal award because the insurer did not 
initially deny coverage of the insured’s claim, and the insurer paid the appraisal award 
within 60 days after the award was signed, as required by the insurance contract. 

 
137. Garden-aire Village South Condo. Ass’n, Inc. v. QBE Ins. Corp., 774 F.Supp.2d 1224 

(S.D. Fla. 2011) – Garden-aire Village South Condominium Association, Inc. filed suit 
against QBE Insurance Corporation, in connection with claimed property damages 
resulting from Hurricane Wilma.  Count II of the complaint sought a declaratory 
judgment establishing that Garden-aire was entitled to an appraisal of its hurricane loss.  
The Court dismissed this count, finding that appraisal was premature where Garden-aire 
demanded appraisal before providing notice to QBE that it disagreed with the insurer’s 
position on the amount of loss and, thus, before there was the requisite disagreement 
between the parties.  The Court noted that because the insured sought appraisal via 
litigation prior to any notice or meaningful exchange with the insurer, QBE was not given 
the opportunity to even invoke post-loss policy conditions to which it was entitled. 

 
136. Ellie’s 50’s Diner, Inc. v. Citizens Property Ins. Corp., 54 So.3d 1081 (Fla. 4th DCA 

2011) – The court found that the property insurer paid its insured’s claim for hurricane 
damage within 30 days after the appraisal award was signed, which was within the time 
allotted in the policy; and, thus, the insured was not entitled to pre-judgment interest. 

 
135. Citizens Property Ins. Corp. v. Gutierrez, 59 So.3d 177 (Fla. 3d DCA 2011) –  The 

appellate court ruled that the trial court was required to conduct an evidentiary hearing 
concerning the insureds’ compliance with the property insurance policy’s post-loss 
conditions before the court could grant the insureds’ motion to compel appraisal, where 
the insurer requested an evidentiary hearing, the insurer asserted that compliance with the 
policy was a condition precedent to appraisal, and the insureds and insurer disputed 
whether the insureds were in compliance with the post-loss policy obligations. 

 
134. Citizens Property Ins. Corp. v. Mango Hill Condo. Ass’n, 54 So.3d 578 (Fla. 3d DCA 

2011) – The court held that the insured condominium association was not entitled to an 
appraisal of its claim for hurricane damage unless it could be determined that the property 
insurance policy’s post-loss conditions were met, as required by the policy to determine 
whether there was disagreement as to the amount of loss to be appraised.  The court ruled 
that an insured must comply with all of the property insurance policy’s postloss 
obligation before the appraisal clause is triggered.  The court also ruled that no 
disagreement or arbitrable issue exists unless some meaningful exchange of information 
sufficient for each party to arrive at a conclusion has taken place. 

 
133. Citizens Property Ins. Corp. v. Maytin, 51 So.3d 591 (Fla. 3d DCA 2010) – The insured 

brought a breach of contract action against his property insurer and moved to compel an 



appraisal.  The trial court granted the motion to compel, and the insurer appealed.  The 
district court reversed, holding that the insurer was entitled to an evidentiary hearing to 
determine whether the insured had complied with the post-loss conditions of the policy.  
The district court provided that such compliance would be required before the insurer 
could be compelled to participate in an appraisal of the insured’s losses. 

 
132. Citizens Property Ins. Corp. v. Galeria Villas Condo. Ass’n, Inc., 48 So.3d 188 (Fla. 3d 

DCA 2010) – The insured condominium association brought an action against its insurer 
seeking an appraisal of its claim for hurricane damage and other relief.  The court held 
that the insured was not entitled to an appraisal until after it satisfied its obligations to 
provide the insurer with documents requested by the insurer, and to provide the insurer’s 
consultant with access to the damaged property.  The court stated that no disagreement 
regarding the value of the property or the amount of loss could arise until the insurer had 
a reasonable opportunity to investigate and adjust the claim. 

 
131. Pineda v. State Farm Florida Ins. Co., 47 So.3d 890 (Fla. 3d DCA 2010) – An insurer 

filed a petition for the selection of an impartial umpire to assist in assessing hurricane 
damage to a home, and the petition requested that the appraisal award form itemize each 
area and item of damage and the amount to repair or replace each item, in a line-by-line 
item estimate.  The insureds counterclaimed seeking a declaration that the Circuit Court 
was not authorized to require an itemized appraisal.  The Circuit Court found that the 
policy did not require a line-by-line appraisal, entered judgment in favor of the insureds, 
but denied the insureds’ request for attorney’s fees.  Upon appeal, the Third DCA held 
that the insureds were entitled to an award of attorney’s fees for successfully defeating 
the insurer’s request that the trial court direct the umpire to provide an itemized appraisal 
of hurricane damages. 

 
130. Citizens Property Ins. Corp. v. Michigan Condominium Ass’n, 46 So.3d 177 (Fla. 4th 

DCA 2010) – The Fourth DCA disagreed and certified conflict with the Third DCA’s 
decision in Sunshine State Ins. v. Rawlins, 34 So.3d 753 (Fla. 3d DCA 2010). Citizens 
Property Ins. Corp. was distinguished by Arvat Corp. v. Scottsdale Ins. Co., 2015 WL 
6504587 (S.D. Fla. 2015), because here, coverage for the damages was not completely 
denied. Pursuant to the policy, an appraiser can resolve the dispute regarding the amount 
of damage caused by the covered peril as opposed to wear, tear, and/or deterioration. In 
Rawlins, the Third DCA recognized a dual-track approach with regard to proceeding to 
appraisal while preserving the insurer’s right to contest coverage. Relying on the Florida 
Supreme Court case of Engle v. Liggett Group, Inc., 945 So.2d 1246, 1262-63 (Fla. 
2006), the Fourth DCA stated that a finding of liability necessarily precedes a 
determination of damages. Engle, was distinguished by Sowers v. R.J. Reynolds Tobacco 
Co., 2015 WL 81306 (M.D. Fla. Jan. 6, 2015) because the most persuasive interpretation 
of Engle confines the brand usage requirement to only products liability claims and in 
Engle, the conspiracy claim was vacated because there was insufficient evidence that the 
defendants participated in the conspiracy, which is the opposite in Sowers. 

 
129. Beverly v. State Farm Florida Ins. Co., 50 So.3d 628 (Fla. 2d DCA 2010) – The insureds 

submitted a claim to their insurer for Hurricane Charley-related damages, and they 



contended that during the initial inspection of their home by the insurer’s adjuster, the 
adjuster told them that several items (such as the barn, shed, fencing, and trailers) were 
not covered under the policy.  Suit was subsequently filed by the insureds six weeks after 
the loss.  Payments by the insurer, appraisal, and further payments by the insurer ensued.  
The trial court granted the insurer’s motion for summary judgment, and the insureds 
appealed.  The Second DCA found that since significant factual issues remained 
unresolved (i.e., whether or not the insureds were forced to file suit to resolve their claim 
under the insurance policy), summary judgment was not appropriate and the trial court’s 
ruling was reversed and remanded for further proceedings. 

 
128. Cabana Club Apartments Associates, Ltd. v. Pacific Insurance Company, Ltd., 399 

Fed.Appx. 516 (11th Cir. 2010) (unpublished opinion) – The insured, Cabana Club 
Apartments Associates, Ltd. submitted a claim to Pacific Insurance Company, Ltd. after 
Hurricane Wilma damaged Cabana Club’s insured property.  The parties agreed that the 
property damage from the hurricane was a covered loss under the Pacific policy; 
however, a dispute arose regarding the dollar amount of the damages, and the parties 
proceeded to appraisal.  The ultimate appraisal award included $95,000 for elevator 
repairs, and Pacific paid the entirety of the claim.   

 
Thereafter, Cabana Club submitted a second claim to Pacific for supplemental monies 
alleged to be needed to bring its elevators up to code standards, including the cost of 
securing permits.  Pacific denied the supplemental claim, and Cabana Club responded by 
filing a breach of contract suit against the insurer.  The district court found that, based 
upon a reading of Florida Statute section 399.03(1), permits would not be required to 
make repairs to the elevators because they were not “new elevators being erected, 
constructed or installed.”  For this reason, the district court dismissed Cabana Club’s 
complaint with prejudice.  On appeal, the Eleventh Circuit Court found no error and 
affirmed the judgment of the district court. 

 
127. La Gorce Palace Condo Assoc., Inc. v. QBE Ins. Corp., 733 F.Supp.2d 1332 (S.D. Fla. 

2010) – A condominium association brought an action against its insurer to recover for 
damages caused by Hurricane Wilma.  Count one of the insured’s complaint sought 
specific performance of the insurance contract’s appraisal clause and the insurer moved 
to dismiss this count (in addition to other counts).  The court found that under Florida 
law, the insured condominium association failed to establish a present right to appraisal 
under the insurance contract, and thus was not entitled to specific performance of the 
appraisal clause, where there were no allegations: (1) that the insurer had responded to 
the insured’s newest proof of loss, (2) that there were no coverage issues that required 
judicial determination, (3) that the dispute between the parties was simply the difference 
in the amount of loss, (4) that the insured had no adequate remedy at law, or (5) that 
justice required appraisal. This case was distinguished by 200 Leslie Condominium 
Ass’n, Inc. v. QBE Ins. Corp., 2013 WL 150383 (S.D. Fla. Jan. 14, 2013), because in La 
Gorce the claim was for specific performance, while in 200 Leslie, the claim was for 
declaratory judgment, making the pleading requirements of La Gorce inapplicable.  

 
 



126. Citizens Property Insurance Corporation v. Hamilton, 43 So.3d 746 (Fla. 1st DCA 2010) 
– William and Cynthia Hamilton’s mobile home was destroyed by Hurricane Ivan.  At the 
time of the loss, the Hamiltons possessed flood insurance with the National Flood 
Insurance Program (“NFIP”) (offering coverage for the peril of flood) as well as 
homeowner’s insurance with Citizens Property Insurance Corporation (“Citizens”) 
(offering coverage for, among other perils, windstorm, but excluding damage caused by 
flooding).  The insureds submitted a claim to NFIP under their flood policy for 
damage/loss to the mobile home, out buildings, and personal property.  NFIP issued the 
full flood policy limits for the Hamiltons’ claim.  Thereafter, the insureds submitted a 
claim to Citizens under their homeowner’s policy, and Citizens issued payment for wind-
related damages in the amount of $6,370.  The insureds then filed suit against Citizens 
seeking to recover the full policy limits of the homeowner’s policy. 
 
At trial, the jury found that wind had caused a total loss of the Hamiltons’ mobile home 
and awarded Citizens’s policy limits for the loss of the home; the jury also assigned 
damage amounts for the insureds’ out buildings based on jury instructions that the 
homeowner’s policy provided for payment of losses on the basis of replacement cost.  
Additionally, the court awarded prejudgment interest on the entire damages award from 
the date of loss. 
 
On appeal to the First DCA, the appeals court found as follows: 
 

1. The trial court did not abuse its discretion in ruling that Citizens could not 
reference the dollar amount paid by NFIP to the insureds under the flood policy; 

2. There was no apparent prejudice where the trial court allowed the insureds to 
admit into evidence the county’s determination that the mobile home had been 
substantially damaged for the purpose of proving that wind caused a constructive 
total loss of the mobile home before flood surge washed away the remains; 

3. The trial court did not abuse its discretion in declining Citizens’s proposed jury 
instruction regarding the insured’s burden to prove damages caused solely by 
wind; 

4. The trial court did not abuse its discretion in failing to instruct the jury to apply 
the “total loss recovery” rule;  

5. There was reversible error where the trial court instructed the jury to measure 
damages to the out buildings by replacement cost value; and 

6. There was reversible error where the trial court awarded prejudgment interest on 
the entire damages award, on the basis that valued law policy did not apply to the 
out buildings, and therefore the calculation of interest for this portion of the 
insureds’ claim should be calculated in accordance with the homeowner’s policy. 

 
This case was followed with reservations by Citizens Property Insurance Corp. v. Ashe, 
50 So.3d 645 (Fla. 1st DCA 2010) because 

 
125. First Home Insurance Company v. Fleurimond, 36 So.3d 172 (Fla. 3d DCA 2010) – The 

insurer adjusted and paid the insured’s Hurricane Wilma claim, and the insureds disputed 
that the amount paid was sufficient to effect repairs.  Thereafter, part of the insured’s roof 



collapsed, resulting in interior water damage, and the insureds made a supplemental 
claim.  In the investigation of the supplemental claim, the insureds (husband and wife) 
appeared for the examination under oath – unrepresented by counsel – but walked out 
during a break and did not return.   

             
 The insureds retained counsel, who contacted the insurer and offered to resume the 

examination under oath, but the insurer replied that it was too late and refused the 
offer.  After the offer was rejected, the insureds filed suit and moved to compel appraisal.  
The appellate court granted the insured’s motion to compel appraisal, holding that 
because the insureds’ counsel offered to resume the examination under oath before filing 

suit, and that request was denied, the lawsuit was not premature and the appraisal was 
appropriate. 

 
124. Florida Ins. Guaranty Ass’n, Inc. v. The Olympus Ass’n, Inc., 34 So.3d 791 (Fla. 

4th  DCA 2010) – The Florida Insurance Guaranty Association (FIGA), sought relief 
from the 4th DCA as a result of the trial court confirming an appraisal award and entering 
final judgment for Olympus without first determining FIGA’s liability as to contested 
coverage claims. The 4th DCA reversed the order. 
 
Southern Family Insurance Company issued a property insurance policy to Olympus 
which, during the policy period, sustained building damage in excess of $8 million as a 
result of Hurricane Wilma. Southern Family went into receivership and that insolvency 
triggered FIGA’s obligation to pay for “covered claims.” Olympus’s public adjuster 
demanded appraisal and a valid and binding appraisal award in excess of $7 million 
dollars was entered. The appraisal award stated that “this award is made without 
consideration of other terms, conditions, provisions or exclusions of the …policy, which 
might affect coverage or the amount of the insurer’s liability there under.”  There was a 
separate sheet listing line-item appraisal amounts, which indicated that almost $4 million 
was allotted for Waterproofing/Painting. Olympus filed suit for breach of contract and 
FIGA raised as an affirmative defense, the “Windstorm Exterior Paint and Waterproofing 
Exclusion.” Olympus filed a Motion to Confirm Appraisal Award and Entry of Final 
Judgment which was granted. FIGA appealed the order contending that the trial court 
erred in failing to determine FIGA’s liability with regard to the contested claim, and 
entering final judgment for the entire appraisal amount.  
 
The 4th DCA relied on Florida Supreme Court precedent in State Farm Fire & Casualty, 
Co. v. Licea, 685 So. 2d 1285 (Fla. 1996), and on established case law, to conclude that 
the submission of a claim to appraisal does not foreclose a challenge that an element of 
loss is not covered by the policy. As such, the 4th DCA held that the trial court erred by 
entering final judgment awarding the amount set forth in the appraisal without first 
determining the issue of coverage liability contested by FIGA in its affirmative defenses. 
They further concluded that based on legal precedent, FIGA could contest part of the 
liability without challenging coverage as a whole and noted that the appraisal award itself 
in this case, indicated that the amount could change as the award was made without 
consideration of policy provisions as to coverage. State Farm & Casualty, Co., was not 
followed as dicta by First Protective Insurance Co. v. Hess, 81 So.3d 482 (Fla. 1st DCA 



2011) in that the court may not look beyond the face of an appraisal award and consider 
extrinsic evidence to determine the basis for an award. 

 
123. Hill v. State Farm Florida Ins. Co., 35 So.3d 956 (Fla. 2d DCA 2010) – Jacqueline Hill 

made a claim under her homeowner’s insurance policy with State Farm Florida Insurance 
Company after her home was damaged by fire.  After State Farm had paid more than 
$90,000.00 in coverage, Ms. Hill filed suit.  Both parties invoked the appraisal 
process.  The appraisers returned a verdict for Ms. Hill in the amount of approximately, 
$160,000.00 which was $39,967.60 more than the amount State Farm had already paid 
Ms. Hill.  Accordingly, State Farm issued drafts totaling this amount.  Days later Ms. Hill 
filed an amended complaint for breach of contract and a motion to confirm the appraisal 
award.   

 
The trial court entered a final judgment confirming the appraisers’ award totaling 
$39,967.60, which was already paid by State Farm.  The trial court’s order reserved 
jurisdiction to determine Ms. Hill’s entitlement to fees and the amount of same.  Despite 
the final judgment confirming the appraisal, the lawsuit for breach of contract remained 
pending.  The lower court entered an order granting summary judgment against Ms. Hill 
on the breach of contract.  It was this order that was appealed to the Second District 
Court.  The issue for the court was whether the final judgment acts as a confession of 
judgment entitling Ms. Hill to receive attorney’s fees. 

 
The Second District noted that the appraisal process is not a process to resolve breach of 
contract claims or to determine coverage disputes.  Rather, the appraisal process is a 
method of adjusting a claim to determine the amount payable.  After the process was 
completed and Ms. Hill was paid the additional $39,967.60, Ms. Hill never identified in 
her amended complaint for breach of contract a loss that had been covered in the 
adjusting process.  The court further noted that the law does not provide a mechanism to 
impose attorney’s fees merely because the negotiation process is difficult.  Rather, it is 
when the “claims adjusting process breaks down” and the parties are taking steps to 
breach the contract that may entitle an insured to attorney’s fees under Sec. 627.428.  The 
court questioned whether Ms. Hill’s intentions in filing the lawsuit against State Farm 
was “to force” State Farm to conduct an appraisal or whether the suit was preemptive in 
nature and intended to obtain attorney’s fees for the routine efforts in negotiating a 
claim.  In Goff v. State Farm Florida Ins. Co., 999 So. 2d 684 (Fla. 2d DCA 2008), the 
Second District held that the insureds were entitled to attorney’s fees because the lawsuit 
“forced” State Farm to request an appraisal and pay significant additional amounts under 
the policy. 

 
The Second District reversed and remanded the case back to the trial court to determine 
whether Ms. Hill was required to file the lawsuit to force State Farm to comply with the 
policy.  The court cautioned that if the trial court determined that Ms. Hill is in fact 
entitled to attorney’s fees, then the scope of the remedy envisioned in Goff will have been 
misconstrued since the appraisal process is not legal work arising from an insurer’s denial 
of coverage or breach of contract.  Therefore, fees should be normally limited to the work 



associated with filing the lawsuit after the insurer has ceased to negotiate or has breached 
the contract and the additional legal work necessary to resolve that breach.   

 
122. 767 Building, LLC v. Allstate Ins. Co., 2010 WL 1796564 (S.D. Fla. May 4, 2010) – The 

insured’s motion to compel appraisal on an insurance claim was denied on the basis that 
the insurer asserted that the losses claimed by the insured were not covered under the 
policy.  The court found that it was required to determine the issue of coverage before the 
insurance claim could be appraised. 

 
121. Sunshine State Ins. Co. v. Rawlins, 34 So.3d 753 (Fla. 3d DCA 2010) – The Third DCA 

found that the trial court did not abuse its discretion in granting an order to compel 
appraisal that left consideration of coverage issues for post-appraisal, and the insurer’s 
right to contest coverage as a matter of law was preserved. However, 4th DCA disagreed 
with this “dual-track approach” in Citizens Property Ins. Corp. v. Michigan 
Condominium Ass’n, 46 So.3d 177 (Fla. 4th DCA 2010), in that the trial court could not 
order an appraisal of insured’s damages before resolving the underlying dispute as to 
coverage. 

 
120. American Capital Assurance Corp. v. Courtney Meadows Apartment, LLP, 36 So.3d 704 

(Fla. 1st DCA 2010) – An apartment complex, Courtney Meadows Apartment, LLP, 
incurred property damage from a hail storm and submitted a claim to its insurer, 
American Capital Assurance Corp.  The insured believed a majority of the complex’s 
damaged roofs required replacement; however, the insurer’s final estimate determined 
that only one roof needed replacing and that the other roofs could be repaired.  The 
insurer then issued a check for the amount reflected in its final estimate and asked the 
insured to submit a sworn proof of loss for this amount.  The correspondence 
accompanying the check also stated that if a dispute existed concerning the amount of 
loss, then the insurer might wish to proceed with appraisal.  The insured completely 
rejected the check, refused to provide a sworn proof of loss, and notified the insurer of 
four additional items of loss that were not included in the insurer’s final estimate.  The 
insurer then demanded appraisal, and the insured responded by filing suit for declaratory 
relief and numerous breaches of contract.  The insurer moved to dismiss and/or abate the 
action and to compel appraisal, arguing that it had properly invoked the appraisal process 
under the terms of the policy. 
 
The trial court ruled that the appraisal demand was untimely, and, furthermore, that the 
four items that had not been adjusted by the insurer were subject to appraisal.  On appeal 
to the First DCA, the Court found that (1) the insurer’s demand for appraisal was not 
untimely and (2) appraisal of the four items that had not been previously adjusted by the 
insurer was premature on the basis that, without adjustment, it was impossible to know 
whether the parties disputed the amount of loss to warrant appraisal. This case was 
distinguished by Florida Ins. Guar. v. Maroulis, 153 So.3d 298 in that the homeowner 
insureds had waived its right to compel appraisal of loss for sinkhole damages due to the 
insured engaging in significant litigation activities after an insurer had acknowledged 
coverage. 

 



119. Hartford Cas. Ins. Co. v. 600 La Peninsula Condominium Association, Inc., 2010 WL 
555686 (M.D.Fla. February 10, 2010) – 600 La Peninsula Condominium Association, Inc. 
submitted a claim for Hurricane Wilma-related damages to its insurer, Hartford Casualty 
Insurance Company.  Hartford investigated the claim, issued payment to the insured 
based upon the estimate completed by the insurer’s expert, and closed the file.  Two and a 
half years after closure of the claim file, La Peninsula submitted a new estimate to the 
insurer for approximately $2.5 million in Hurricane Wilma-related damages, demanding 
appraisal.  The new estimate included damage to items not previously observed or 
identified and damage for improper repairs.  Hartford investigated the claimed damage 
under a reservation of rights and ultimately issued denial of this later claim.  Hartford 
then filed a Declaratory Action against La Peninsula seeking a declaration as to coverage 
under the subject policy.  The Court ruled under a motion to dismiss standard to find that 
the matter could plausibly involve a separate claim from the previous covered claim.  The 
Court also found that since Hartford wholly denied this second claim, any request for 
appraisal was deemed premature until the judicial question of coverage was determined. 

 
118. Sunshine State Insurance Company v. Corridori, 28 So.3d 129 (Fla. 4th DCA 2010), 

February 3, 2010 – The insureds, Frances and Cheryl Corridori, submitted a claim to their 
insurer, Sunshine State Insurance Company, for property damage sustained during 
Hurricane Wilma.  Sunshine State issued payment for the claim and the matter was 
closed.  Two years later, the insureds submitted a “supplemental claim” to Sunshine State 
for damages to their property.  In response, the insurer requested that the Corridoris 
submit a sworn proof of loss within 90 days, and that they sit for examinations under 
oath.  The insureds did not comply with the set deadlines, and a late sworn proof of loss 
was deemed by the insurer as “incomplete and inaccurate.”  Sunshine State subsequently 
denied the claim, arguing that (1) the subject damages were not “supplemental” to the 
original damages and (2) the insureds had materially breached the contract of insurance 
by failing to comply with proof of loss requirements.  The insureds demanded appraisal. 
 
At trial, without taking any evidence, the court concluded that the subject claim was 
supplemental to the original claim and that the Corridoris had not materially breached the 
policy.  Accordingly, the trial court ordered the parties to appraise the loss and the insurer 
appealed. 
 
The Fourth DCA found that a court must resolve all underlying coverage disputes prior to 
ordering an appraisal.  In the present case, where the insurer alleged that the insureds 
materially breached the contract by failing to comply with certain policy conditions, the 
Fourth DCA determined that a fact question existed regarding the necessity or sufficiency 
of compliance.  This fact question had to be judicially resolved with competent evidence 
supporting a determination of coverage before appraisal could take place.  Therefore, 
since the trial court did not take any evidence, the Fourth DCA found that the dispute of 
fact remained unresolved, and the trial court’s order compelling appraisal was thereby 
reversed. Sunshine State Ins. Co. v. Rawlins, 34 So.3d (Fla. 3d DCA 2010) distinguishes 
itself from this case because in Rawlins, the trial court specifically reserved the insurer’s 
non-causation defenses as a matter of law. 

 



117. Nationwide Mut. Fire Ins. Co. v. Francisco, Case No. 2:08-CV-277-FtM-36SPC (M.D. 
Fla.), March 30, 2010 – The insured, John Francisco, and his insurance company, 
Nationwide Mut. Fire Ins. Co., agreed to appraisal after a dispute arose regarding 
evaluation of the insured’s claimed property damages.  Because the parties’ appraisers 
could not agree on the selection of a neutral umpire, Nationwide petitioned the Middle 
District Court of Florida to appoint an umpire.  The insurer also moved the Court to 
“require the appraisal panel, in making its decision and ultimate award, to delineate 
between any damages caused by water as opposed to mold (or any other perils),” and 
Nationwide provided the Court with a proposed appraisal award form.  The insured 
objected to any delineation of damages.  Thereafter, the magistrate judge issued an order 
appointing the neutral umpire, granting Nationwide’s motion to delineate the appraisal 
award, but denying the insurer’s motion to compel the use of the proposed appraisal 
form. 

 
The appraisal panel ultimately entered an appraisal award without a delineation of 
damages.  Nationwide filed a motion to strike the appraisal award, on the basis that the 
award was not drafted to comply with the magistrate judge’s order requiring a delineation 
between damages caused by water as opposed to mold or other perils.  Mr. Francisco 
filed a motion to confirm the appraisal award, and Nationwide then deposited the full 
appraisal amount into the court registry. 

 
In its opinion, the Middle District discussed the Eleventh Circuit Court’s ruling in Three 
Palms Pointe, Inc. v. State Farm Fire and Cas. Co., 362 F.3d 1317 (11th Cir. 2004), in 
which the Eleventh Circuit interpreted the Florida Supreme Court holding in State Farm 
Fire & Cas. Co. v. Licea, 685 So.2d 1285 (Fla. 1996), to find that, in Florida, once an 
appraisal award has been issued, an insurer may only challenge the lack of coverage of 
the entire claim, and not only a part of the appraisal award.  Despite noting negative 
treatment of this Three Palms ruling by several Florida District Court and Federal District 
Court cases (in which a number of courts have found that (1) the Eleventh Circuit 
misinterpreted Licea, and (2) an insurer is entitled to challenge the coverage as to 
portions of an appraisal award), the Middle District found that it was still bound by the 
Eleventh Circuit’s opinion in Three Palms.  Accordingly, the Court denied Nationwide’s 
motion to strike the appraisal award, on the basis that the insurer could not challenge 
coverage of only a portion of the award. 

 
Because Mr. Francisco’s motion to confirm appraisal was filed after the insurer filed its 
motion to strike the appraisal award, and before Nationwide paid the appraisal award in 
full into the Court registry, the Court found that the motion to confirm appraisal was 
necessary; and, since the insurer had not asserted a lack of coverage defense for the entire 
claim or for a violation of one of the standard policy conditions (such as fraud, lack of 
notice, or failure to cooperate), the Court granted the insured’s motion to confirm the 
appraisal award. 

 
116. State Farm Florida Ins. Co. v. Seville Place Condo. Ass’n, Inc., 2009 WL 3271300 (Fla. 

3d DCA Oct. 14, 2009) – (This opinion was subsequently withdrawn and superseded on 
rehearing by State Farm Florida Ins. Co. v. Seville Place Condo. Ass’n, 74 So.3d 105 



(Fla. 3d DCA)).  The Third District Court of Florida evaluated the ripeness of bad faith 
claims when contractual appraisal provisions had been invoked and coverage had been 
determined or admitted.  The district court upheld the trial court’s ruling that (1) the 
insurer’s liability to the association had already been determined; (2) an appraisal, though 
aggressively attacked by State Farm, had been completed and confirmed by the court; 
and, therefore (3) the conditions precedent for amendment to add a bad faith claim were 
met.  The Court rejected State Farm’s argument that the prosecution of a bad faith claim 
must be abated until the insurer has been permitted to appeal the liability and appraisal 
decisions and has exhausted all appellate remedies relating to those issues.  The 
dissenting opinion in this case contended that the Court’s majority ruling was in direct 
conflict with North Pointe Ins. Co. v. Tomas, 16 So.3d 977 (Fla. 3d DCA 2009), wherein 
the Third District Court granted certiorari and quashed an order authorizing first-party 
insureds to prosecute a bad faith claim against their insurer, North Pointe Insurance 
Company, before judgment, where the company had conceded all defenses to coverage 
and actually paid the amount of the appraisal award to its insured, leaving only a 
determination of the amount of pre-judgment interest and entry of judgment.   

  
115. Jin Zhi Star Lt. LLC v. American Zurich Ins. Co., 2009 WL 2899913 (S.D. Fla. Sept. 9, 

2009) – Referencing Grow, 2009 WL 141481 at *3, the Court stated that under Florida 
Statute 627.428, an insured may recover attorney’s fees incurred in reaching a settlement, 
compelling arbitration or appraisal, or conducting appraisal.  Applying this rule to the 
present case, the Court found that the Plaintiffs were entitled to attorney fees were they 
forced to file a declaratory action to compel Defendant’s participation in an appraisal 
process that was contemplated by the insurance contract between the parties. Jin Zhi Star 
Lt. LLC has been distinguished by Ruderman ex re. Schwartz v. Washington Nat. Ins. 
Co., 2011 WL 915721 (S.D. Fla. 2011) who’s order has since been vacated by Ruderman 
ex rel. Schwartz v. Washington Nat. Ins. Corp, 465 Fed.Appx. 880 (11th Cir. 2012) 
(unreported case).  

 
114. North Pointe Ins. Co. v. Tomas, 16 So.3d 977 (Fla. 3d DCA 2009) – Insureds moved to 

confirm appraisal award against homeowner’s insurer.  The appeals court affirmed the 
trial court’s ruling that the insurer, which first denied but later admitted coverage and 
paid the appraisal award, was deemed to have waived the contractual 60-day period for 
making payment and was responsible for prejudgment interest from the date of the loss. 
This case is distinguished by Jugo v. American Sec. Ins. Co., 56 So.3d 94 (Fla. 3d DCA 
2011) in which the insured was not entitled to prejudgment interest on the appraisal 
award from the date of the underlying loss.  
 

113. Lewis v. Universal Property and Casualty Ins. Co., 13 So.3d 1079 (Fla. 4th DCA 2009) – 
Where insureds prevailed in appraisal and filed a motion for attorney fees against their 
homeowners insurer, the Court held that the insureds were entitled to attorney fees. 

 
112. Sands on the Ocean Condominium Ass’n, Inc. v. QBE Ins. Corp., 2009 WL 790120 (S.D. 

Fla. March 24, 2009) – The Court concluded that confirmation of appraisal was 
appropriate where insured filed suit to obtain payment of its loss, the Defendant then 
sought appraisal, and the Defendant did not pay any of the amount awarded by the 



appraisers until after the Plaintiff filed the motion to confirm appraisal.  The Court 
distinguished the facts of the present case from Federated National Ins. Co. v. Esposito, 
937 So.2d 199 (Fla. 4th DCA 2006) (wherein the insured invoked the appraisal process 
and the insurer paid the appraisal award in full before the insured sought confirmation of 
the appraisal award).  However, the Court disagreed with Plaintiff that the Court should 
confirm the appraisal award without addressing issues regarding coverage; in doing so, 
the Court highlighted that in the present case, the disclaimer expressly included in the 
appraisal award by the appraisers stated that the award was “made without any 
consideration of the deductible amount or prior payments issued to the insured or any 
terms, conditions, provisions or exclusions” of the insurance policy and that “no attempt 
by the appraisers have been made regarding the interpretation” of the policy.  
Accordingly, due to this language, the Court determined that the appraisal award did not 
reflect the amount owed to Plaintiff under the policy. 

 
111. Goff v. State Farm Florida Ins. Co., 999 So.2d 684 (Fla. 2d DCA 2009) – Insureds whose 

residence sustained hurricane damage brought action against homeowner’s insurer 
seeking additional benefits.  After an appraisal was performed, insurer paid insureds the 
actual cash value of the damage.  The Court held that the insurer could withhold a portion 
of the contractor profit and overhead as part of the depreciation. 

 
110. QBE Insurance Corp. v. Dome Condominium Association, 577 F.Supp.2d 1256 (S.D. 

Fla. 2008) – In insurer’s action to appoint a neutral umpire to resolve a disputed 
insurance claim, the court held that the insured had the right to bring counterclaims 
against the insurer without having to complete the appraisal process, where the insurer 
breached its statutory duty to inform the insured of its right to participate in the mediation 
program offered under Fla. Stat. § 627.7015, despite the fact that the parties had twice 
participated in the mediation program without resolution of the dispute. This case has 
been distinguished by Hogan v. Provident Life and Acc. Ins. Co., 665 F.Supp.2d 1273 
(M.D. Fla. 2009) because, unlike in this case, in Hogan, the court held that an insured’s 
claim against an insurer for breach of the duty of good faith and fair dealing must be 
asserted as a first party bad faith claim and not as a common law cause of action.  

 
109. 316, Inc. v. Maryland Cas. Co., 625 F.Supp.2d 1187 (N.D. Fla. 2008) – Referencing 

Florida Statute 624.155(8), the Court stated that the insurer could not be faulted for 
seeking an appraisal under the terms of the policy in light of the insured’s failure to 
provide any facts on how the insurer could avoid a bad-faith lawsuit other than by paying 
the policy limits. Therefore, Court held that the insurer did not act in bad faith in 
demanding an appraisal. The Court in Fox Haven of Foxfire Condo. IV Assoc., Inc. v. 
Nationwide Mutual Fire Insurance Co., 2015 WL 667935 (M.D. Fla. Feb. 17, 2015) 
denied to extend the holding in 316, Inc. 

 
108. Pacific Ins. Co., Ltd. v. New Park Towers Condominium Ass’n, Inc., 2008 WL 187537 

(S.D. Fla. Jan. 18, 2008) – In declaratory judgment action initiated by the insurer, 
insured’s motion to dismiss was granted without prejudice with leave to amend, wherein 
insurer stated that the parties were in disagreement as to the form in which the appraisal 
award should be issued, with insurer believing that the award should be issued in a line 



item fashion for each element of damages that may be awarded, including a 
determination as to the actual cash value, the replacement cost value and code upgrade 
items.  The court held that because appraisal had been invoked and was ongoing, and 
because it would not be possible to conclude from the insurer’s allegations that the 
appraisal result would definitively yield a result contrary to the insurer’s interpretation of 
the policy, there was no justiciable case or controversy at that point in time.   

 
107. Grow v. First Nat. Ins. Co. of America, 2008 WL 141481 (N.D. Fla. Jan. 11, 2008) – 

Court granted insurer’s motion to dismiss insured’s breach of contract suit after a court-
appointed umpire had determined the amount of insured’s loss and the insurer had 
promptly paid the appraisal award.  The court held that the insurer did not wrongfully 
withhold payment of the insured’s insurance benefits in case where insurer initially 
accepted coverage and paid a portion of insured’s claim, invoked its right to appraisal 
when the parties could not agree on the amount of the insured’s loss, and issued payment 
to insured within a month of the umpire’s determination. 

 
106. Wroe v. Amica Mut. Ins. Co., 991 So.2d 426 (Fla. 5th DCA 2008) – With respect to an 

award determined by an appraisal panel convened pursuant to a policy of automobile 
insurance to consider the damages sustained by the insured’s vehicle as a result of an 
accident, the court affirmed the final order of the trial court without prejudice to the 
insured’s right to seek an additional award should further damages be uncovered when 
the subject vehicle was repaired. 

 
105. Wilson v. Federated National Insurance Co., 969 So.2d 1133 (Fla. 2d DCA 2007), Nov. 

14, 2007 – Insurer did not waive right to compel appraisal by filing an answer to 
insured’s lawsuit where insurer demanded appraisal one month after filing its answer and 
only minimal discovery had been conducted.  However, insured was entitled to have the 
appraisal award confirmed and final judgment entered because insured was compelled to 
file suit as a result of insurer failing to pay what its own adjuster’s determined to be the 
amount of loss and later failed to pay all amounts due under the appraisal award. State 
Farm Florida Ins. Co v. Silber, 72 So.2d 286 (Fla. 4th DCA 2011) is distinguishable 
because it involved the payment of interest on an appraisal award, which was not the case 
here. 

 
104. Muckenfuss v. Hanover Insurance Co., 2007 WL 1174098 (M.D. Fla. Apr. 18, 2007) – 

Court held that despite insurer, in its answer and affirmative defenses, rising multiple 
affirmative defenses, the only defenses that remain after an appraisal award has been 
made are those that assert a lack of coverage or a violation of one of the standard policy 
conditions.  Court confirmed appraisal award and entered judgment in favor of insured. 

 
103. Rivergate Oakridge, LLC v. Northern Insurance Company of New York, 2007 WL 

1141508 (M.D. Fla. Apr. 17, 2007) – Court denied insurer’s motion to dismiss based on 
insurer claiming that appraisal was a precondition to suit based on the fact that insurer 
never demanded appraisal prior to the insured filing suit and the policy stated that either 
party may make a written demand for appraisal. 

 



102 Citizens Property Insurance Corp. v. M.A. & F.H. Properties, Inc., 948 So.2d 1017 (Fla. 
3d DCA 2007), Feb. 21, 2007 – Appraiser not disqualified on basis of his uncontroverted 
bias against insurer where insurance policy only provided that appraiser had to be 
competent.  Bias alone not enough to establish lack of competence. 

 
101. Van Dalen v. Safeco Insurance Co., 2007 WL 604950 (M.D. Fla. Feb. 22, 2007) – 

Insurer’s motion to dismiss denied despite insurer’s argument that its demand for 
appraisal was a condition precedent to filing suit where insured was able to show that 
insurer breached the insurance policy prior to attempting to invoke the appraisal process.  
The court rejected the insurer’s argument that once a dispute as to the amount of loss 
arose that the insured was under a duty to submit to appraisal prior to filing suit. 

 
100. Progressive Express Insurance Co. v. Weitz, 218 Fed.Appx. 846 (11th Cir. 2007) 

(unpublished opinion) – Judgment of court denying attorney’s fees to insured where 
insured delayed, sidestepped and misdirected the appraisal process and failed to 
participate in the appraisal in a timely fashion upheld.  The court reasoned that despite the 
insured prevailing in the appraisal, insured was not the prevailing party for purposes of § 
627.428 because the insurer always stood ready appraise the loss and pay the appraisal 
award. Bullard Bldg. Condominium Ass’n, Inc. v. Travelers Property Cas. Co. of 
America, 2009 WL 2423436 (M.D. Fla. Aug. 4, 2009) (unpublished opinion) is 
distinguishable because in that case, it was not until after the Plaintiff initiated the 
lawsuit, that defendant moved to have the appraisal and ultimately paid the appraisal 
award. 

 
99. Tristar Lodging, Inc. v. Arch Specialty Insurance Co., 215 Fed.Appx. 879 (11th Cir. 

2007) (unpublished opinion) – Insured not entitled to confirmation of appraisal award and 
entry of award of attorney’s fees because insured could not show that insurer failed to 
timely pay claims properly made and substantiated sufficient to warrant insured filing 
suit.  The court based its holding in part on the fact that the insurer, at time suit was filed, 
had already paid over $1 million to the insured on its building and other claims, insured 
was in process of adjusting its remaining claims, insurer did not reject any of insured’s 
claims and delays in payments were due to insured’s failure to timely provide requested 
information and supporting document. 

 
98. Porcelli v. OnceBeacon Insurance Co., 2006 WL 3333599 (M.D. Fla. Nov. 16, 2006) – 

Under the Federal Rules of Civil Procedure, a motion for attorney’s fees and costs must 
be filed within 14 days after entry of judgment following appraisal award. 

 
97. Central Oaks, Inc. v. Maryland Casualty Co., 2006 WL 2864422 (M.D. Fla. Oct. 5, 2006) 

– Court denied insured’s request to order second appraisal despite insured’s contention 
that its appraiser was mistaken as to the scope of the appraisal and as a result of such 
mistake the appraisal award did not accurately reflect the extent of the insured’s loss.   

 
96. The Bullard Building Condominium Assoc. Inc. v. Travelers Property Casualty Co. of 

America, 2006 WL 2787850 (M.D. Fla. Sept. 26, 2006) – Right to compel appraisal not 



waived where despite insurer filing answer to insured’s lawsuit insurer demanded 
appraisal within five months of the submission of the claim. 

 
95. Federated National Insurance Company v. Esposito, 937 So.2d 199 (Fla. 4th DCA 2006) 

– The Fourth District Court of Appeal held that it was an error to confirm appraisal award 
and enter award of attorneys fees where the insurer timely participated in appraisal and 
paid award without necessity of court intervention. 

 
94. Burnett v. Clarendon Select Insurance Company, 920 So.2d 188 (Fla. 2d DCA 2006) – 

The Second District Court of Appeal held that order compelling appraisal does not meet 
the requirements of certiorari relief because such was not “an order that determines the 
entitlement of a party to arbitration” under new line of cases. 

 
93. Kendall Lakes Townhomes Developers, Inc. vs. Agricultural Excess and Surplus Lines 

Insurance Company n/k/a Great American E&S Insurance Company, 916 So.2d 12 (Fla. 
3d DCA 2005) – The Third District Court of Appeals held that where the insurer agreed 
that it was a covered loss but disagreed as to the amount of loss, it was permissible for the 
Appraisal Panel to Decide what amount of damages was caused by the loss.  Note that the 
trial court required the Umpire to derive the amount of the total loss and further break 
down the amount of loss by virtue of excluded causes. 

 
92. The Travelers Indemnity Co. of Illinois V. Meadows MR, LLP, 900 So.2d 676 (Fla. 4th 

DCA 2005) – Attorney’s fees awarded to insured whether insured had to retain counsel as 
a result of initial dispute over coverage and lengthy investigation into the claim which 
was followed by a demand by the insurer for appraisal.  Insured’s counsel had to file a 
declaratory judgment action to ensure that the appraisal was governed by the Florida 
Arbitration Code. This case was distinguished by Federated Nat. Ins. Co. v. Esposito, 937 
So.2d 199 (Fla. 4th DCA 2006) holding that the trial court should not have confirmed the 
appraisal award and entered judgment for the insured after the insurer had timely paid the 
award. Doing so would be contrary to the intent and purpose of Fla. Stat. 627.428. 

 
91. Mertiplan Insurance Co. v. Laughlin, 2005 WL 1054027 (M.D. Fla. Apr. 29, 2005) – 

Appraisal demand denied where insured’s breached the insurance policy by failing to 
perform reasonable repairs and mitigate their damages.  Appraisal would not be ordered 
until insured’s complied with their post-loss obligations or are otherwise discharged from 
any contractual liability to mitigate damages. 

 
90. Liberty American Insurance Company vs. Kennedy, 890 So.2d 539 (Fla. 2d DCA 2005) 

– The Second District Court of Appeal held that a party cannot file a Petition for Writ of 
Certiorari to review an Order of the Trial Court refusing to delineate the scope of an 
appraisal.  The Appellate Court held that any error of the Trial Court be made the subject 
of an appeal from any final judgment entered by the Trial Court.  However, the Court did 
conclude that the Federal 11th Circuit Court of Appeals misinterpreted the Florida 
decision of State Farm Fire and Casualty vs. Licea.  The Florida Second District Court of 
Appeals held that the submission of a claim to appraisal does not foreclose the insurance 
company’s right from challenging an element of loss as not being covered. The Court in 



Muckenfuss v. Hanover Ins. Co., 2007 WL 1174098 (M.D. Fla. April 18, 2007) declined 
to follow this case because it was bound by the 11th Circuit Court of Appeals decision in 
State Farm Fire and Casualty vs. Licea, which held that once an appraisal award has been 
made, the only defenses that remain for the insurer to assert are lack of coverage for the 
entire claim, or a violation of one of the standard policy conditions. 

 
89. Agricultural Excess and Surplus Lines Insurance Company a/k/a Great American E&X 

Insurance Company vs. Kendall Lakes Townhomes Developers, Inc., 884 So.2d 975 (Fla. 
3d DCA 2004) – Third District Court of Appeal held that where parties go to the Court to 
appoint an umpire, there is no justification for a party to be able to take the deposition of 
the opposing party’s appraiser. 

 
88. Three Palms Pointe, Inc. v. State Farm Fire & Casualty Company, 362 F.3d 1317 (11th 

Cir. (Fla.) 2004), March 19, 2004 – Once an appraisal award has been made, the only 
defenses that remain for the insurer to assert are lack of coverage for the entire claim, or 
violation of one of the standard policy conditions (fraud, lack of notice, failure to 
cooperate, etc.), citing Licea.  This decision was disagreed with by Liberty American Ins. 
Co. v. Kennedy, 890 So.2d 539 (Fla. 2d DCA 2005) (which found that the Three Palms 
Pointe court had misinterpreted the holding of Licea and that Liberty American Ins. Co., 
in that case, was not precluded from disputing the scope of coverage under its policy and 
challenging an element of loss that may be awarded by a final judgment in the future). 

 
87. Nationwide Mutual Fire Insurance Company v. Schweitzer, 872 So.2d 278 (Fla. 4th DCA 

2004) – The Court cited Allstate Ins. Co. v. Suarez, 833 So.2d 762 (Fla. 2002), stating 
that an appraisal provision is not an agreement to arbitrate.  Accordingly, the Court ruled 
that an order granting or denying appraisal is not appealable as an order involving 
entitlement to arbitration. 

 
86. Corzo v. American Superior Ins. Co., 847 So.2d 584 (Fla. 3d DCA  2003), June 18, 2003 

– Where the insured files a lawsuit and the sole claim for relief was a demand for 
appraisal and not breach of contract based on the insurance company’s denial, the issue 
of coverage is for the court and not the appraisal panel. This case was distinguished by 
200 Leslie Condominium Assoc., Inc. v. QBE Insurance Corp. discussed above on page 3 
number 159. 

 
85. Liberty Mut. Fire Ins. Co. v. Buenaventura Lakes Shopping Center, Inc., 846 So.2d 1204 

(Fla. 3d DCA 2003) – Where the insurer had notice of the loss and there was a 
disagreement about the amount of the loss, the loss was properly submitted to the 
appraisal panel pursuant to U.S. Fid. & Guar. Co. v. Romay, 744 So.2d 467 (Fla. 3d DCA 
1999). In Cotton States Mut. Ins. V. D’Alto, 879 So.2d 67 (Fla. 1st DCA 2004), the 
overruling of U.S. Fid. & Guar. Co. v. Romay was recognized, in that an order 
compelling appraisal under policy is not appealable under the rule regarding arbitration 
orders in light of the supreme court's decision in Allstate Insurance Company v. Suarez, 
833 So.2d 762 (Fla. 2002). 

 



84. Rosell v. United Automobile Ins., 836 So.2d 1061 (Fla. 3d DCA 2003) – A party’s 
appraiser must be a competent and disinterested appraiser. 

 
83. Three Palms Pointe, Inc. v. State Farm Fire and Cas. Co., 250 F.Supp.2d 1357 (M.D. Fla. 

2003) – Where appraisal is demanded for a collapse loss and the policy does not exclude 
coverage for costs of personal relocation expenses but does not have a loss of use 
provision, personal relocation expenses are recoverable and the award should be 
confirmed. 

 
82. Allstate Ins. Co. v. Suarez, 833 So.2d 762 (Fla. 2002) – An appraisal clause in a 

homeowners’ insurance policy was not an agreement to arbitrate and required an informal 
appraisal proceeding and therefore the formal procedures of the Arbitration Code were 
inapplicable.  Disapproved Hoenstine v. State Farm Fire and Cas. Co., 736 So.2d 761 
(Fla. 5th DCA 1999) and Florida Farm Bureau Ins. Co. v. Sheaffer, 687 So.2d 1331 (Fla. 
1st DCA 1997). This case has been declined extension by Three Palms Pointe, Inc. v. 
State Farm Fire and Cas. Co. discussed above in number 83. 

 
81. Allstate v. Martinez, 833 So.2d 761 (Fla. 2002) – Upheld Allstate Ins. Co. v. Suarez, 833 

So.2d 762 (Fla. 2002) regarding rule that an appraisal clause in a homeowners policy is 
not an agreement to submit to formal arbitration. 

 
80. Johnson v. Nationwide Mut. Ins. Co., 828 So.2d 1021 (Fla. 2002) – Coverage issues are 

to be determined by the court not the appraisal panel.  The determination as to whether a 
property loss was caused by a sinkhole and covered or caused by earth movement and 
excluded was an issue of coverage for the whole loss and was an issue for judicial 
determination by a court, not appraisers. 

 
79. The Florida Residential Property & Casualty Joint Underwriters Association v. Navarre, 

816 So.2d 828 (Fla. 3d DCA 2002) – The court affirmed Paradise Plaza Condo. Ass’n v. 
The Reinsurance Corp. of New York, 685 So.2d 937 (Fla. 3d DCA 1996), which held 
court has discretion to determine if the issue of damages should be appraised before the 
issue of coverage. 

 
78. Allstate Insurance Co. v. Perez, 817 So. 2d 945 (Fla. 3d DCA 2002) – A non-final order 

compelling appraisal was affirmed based on the prior appeal of Perez v. Allstate holding 
an insured must file sworn proof of loss before the appraisal as being the law of the case 
even though the law of the district changed with the ruling in United States Fidelity & 
Guaranty Co. v. Romay, 744 So.2d 467 (Fla. 3d DCA 1999) holding that all conditions 
precedent must be met. See number 85 above regarding the overruling of Romay 
recognized in Cotton States Mut. Ins. V. D’Alto. 

 
77. Chimerakis v. Sentry Ins. Mut. Co., 804 So.2d 476 (Fla. 3d DCA 2001) – Action to 

compel appraisal does not accrue until the policy conditions have been performed or 
waived. 

 



76. Ajmechet v. United Automobile Ins. Co., 790 So.2d 575 (Fla. 3d DCA, 2001) – Where a 
suit was filed for failure to pay an automobile claim and the insurer demanded appraisal, 
the court stated in a footnote the argument asserted by the insurance company that the 
appraisal process is a condition precedent to filing suit is erroneous based on Paradise 
Plaza Condominium Ass’n v. Reinsurance Corp., 685 So.2d 937 (Fla. 3d DCA 1996).  
The court held that the insured was entitled to attorney’s fees under Fla. Stat. 627.428 
because the payment was effected by the law suit. 

 
75. Allstate Inc. Co. v. Martinez, 790 So.2d 1151 (Fla. 3d DCA  2001) – The appellate court 

upheld the trial courts order for the parties to have an informal appraisal.  As a result, the 
parties attorney’s could not appear and no court reporter was present to prepare a record.  
This decision was based on the trial court’s decision that the appraisal process is not 
governed by the Florida Arbitration Code.  Prejudgment interest is to be calculated from 
the termination of the sixty days after the date of the appraisal award, not from the date of 
the loss. 

 
74. Allstate Ins. Co. v. Blanco, 791 So.2d 515 (Fla. 3d DCA, 2001) – Pre-judgment interest is 

awarded from the date of the appraisal award and not the date of the loss. Oquendo v. 
Citizens Property Ins. Corp., 998 So.2d 636 (Fla. 3d DCA 2008) distinguishes this case 
holding that the insureds could not recover attorneys fees for time spend litigating the 
amount of such fees. 

 
73. Allstate Ins. Co. v. Suarez, 786 So.2d 645 (Fla. 3d DCA, 2001) – A party to an insurance 

contract does not have a absolute right to a formal appraisal and the umpire may chose to 
conduct the appraisal informally.  The Court certified conflict with Hoenstine v. State 
Farm Fire and Cas. Co., 736 So.2d 761 (Fla. 5th DCA  1999) and Florida Farm Bureau 
Ins. Co. v. Sheaffer, 687 So.2d 1331 (Fla. 1st DCA 1997). 

 
72. Delisfort v. Progressive Express Ins. Co., 785 So.2d 734 (Fla. 4th DCA. 2001) – The 

right to take a “betterment” deduction under a policy of auto insurance is an issue based 
upon construction of the policy and is therefore an issue for the courts and not an 
appraisal.  This case was overruled by Allstate Ins. Co. v. Suarez, 786 So.2d 645 (Fla. 3d 
DCA, 2001) on the issue of appealability of an order involving entitlement to an 
appraisal, as recognized by Nationwide Mut. Fire Ins. Co. v. Schweitzer, 872 So.2d 278 
(Fla. 4th DCA 2004) and Cotton States Mut. Ins. v. D’Alto, 879 So.2d 67 (Fla. 1st DCA 
2004). 

 
71. Liberty Mut. Ins. Co. v. Alvarez, 785 So.2d 700 (Fla. 3d DCA, 2001) – When an 

appraisal is demanded and an award is entered, pre-judgment interest is awarded from the 
date of the appraisal demand and not the date of the loss. This case was distinguished by 
North Pointe Ins. Co v. Tomas, 16 So.3d 977 (Fla. 3d DCA 2009) which held where an 
insurer first denies but later admits coverage, it is responsible for prejudgment interest 
from the date of the loss. 

 
70. El Cid Condominium Association, Inc. v. Public Service Mutual Ins. Co., 780 So.2d 325 

(Fla. 3d DCA 2001) – The court relied on the ruling of United States Fidelity & Guaranty 



Co. v. Romay, 744 So.2d 467 (Fla. 3d DCA 1999) and required the insured to comply 
with all post-loss conditions prior to demanding appraisal. 

 
69. Tobin v. Sunshine State Ins. Co., 777 So.2d 1207 (Fla. 3d DCA 2001) – The circuit court 

affirmed the trial court’s order to grant a motion to stay and compel appraisal where the 
insurance company did not actively participate in the lawsuit or take any action 
inconsistent with its contractual right to appraisal. 

 
68. The Aries Ins. Co. v. Hercas Corp. d/b/a Giselle Boutique, 781 So. 2d 429 (Fla. 3d DCA 

2001) – Insureds are only entitled to prejudgment interest from the date of the appraisal 
award because that is the date the damages were liquidated, not the date of the loss.  The 
court further rejected consideration of whether the insured was entitled to prejudgment 
interest and appraisal costs based on the insurance companies delay tactics in processing 
the claim. 

 
67. Nationwide Prop. & Cas. Ins. v. Bobinski, 776 So.2d 1047 (Fla. 5th DCA 2001) – Where 

an insured filed suit for confirmation of the appraisal award, prejudgment interest and a 
declaration of the right to attorney’s fees after payment of the appraisal award, there is no 
right to attorney’s fees under Fl. Stat. 627.428.  Suit must be filed prior to payment of the 
appraisal award or to compel an insurer to appraisal to be entitled to fees. This case was 
distinguished by First Floridian Auto & Home Ins. Co. v. Myrick, 969 So.2d 1121 (Fla. 
2d DCA 2007), where the attorney fee awards to an insured were found to be justified 
under a statute requiring such award upon a rendition of judgment in favor of the insured. 

 
66. Jacobs v. Nationwide Mut. Ins. Co., 236 F.3d 1282 (C.A.11 (Fla.) 2001) – An insured 

must fulfill all the post-loss obligations under the insurance contract before invoking the 
right to appraisal under United States Fidelity & Guaranty Co. v. Romay, 744 So.2d 467 
(Fla. 3d DCA 1999).  The district court awarded attorney’s fees to the insured as the 
prevailing party because they obtained a declaratory judgment compelling appraisal.  The 
Court of Appeals vacated this decision until it could be determined if the insureds 
satisfied the requirements of Romay.  Had they met the preconditions to appraisal, it 
appears the district court would have upheld the award of attorney’s fees. 

 
65. Nationwide Mutual Ins. Co. v. Johnson, 774 So.2d 779 (Fla. 2d DCA 2000) – This case 

involved the issue of whether claimed damage was caused by sinkhole or settlement.  The 
court held that causation is an amount of loss issue that is proper for the appraisal panel 
based on Licea and Keelean, and the court certified conflict with Opar.  Review of this 
decision was granted by the Supreme Court of Florida in Johnson v. Nationwide Mut. 
Ins. Co., 794 So.2d 605 (Fla. 2001), and the district court’s decision was quashed by the 
higher court in Johnson v. Nationwide Mut. Ins. Co., 828 So.2d 1021 (Fla. 2002). 

 
64. Gonzalez v. State Farm Fire and Cas. Co., 805 So.2d 814 (Fla. 3d DCA 2000) – When 

the insurer is claiming there is no coverage at all, the court following Licea held that 
whether the claim is covered by the policy is a judicial question and not a question for the 
appraisers. The court explained that Licea does not hold that appraisers can determine 
coverage issues, only that when there is a disagreement as to the amount of the loss, the 



appraisers are to determine the amount of damage caused by a covered peril and are not 
to take into consideration damage caused by perils that are excluded, such as normal wear 
and tear and dry rot. 

 
63. Allstate Insurance Co. v. Cruz, 768 So.2d 1138 (Fla. 3d DCA 2000) – On a Motion to 

Stay Execution on Partial Judgment after an appraisal award for the insured, the court can 
require the insurer to post a bond or place the amount in the opposing counsel’s trust 
account. 

 
62. Bankers Security Ins. Co. v. Brady, 765 So.2d 870 (Fla. 5th DCA 2000) – Where a public 

adjuster and the insurance adjuster orally agree on a settlement and the insured has to file 
suit for breach of contract when the insurer does not pay, the insurer cannot then demand 
appraisal because the adjusters had agreed on a settlement amount and the policy requires 
the parties to disagree as to the amount of the loss before appraisal is appropriate. This 
case was distinguished by Trinidad v. Florida Peninsula Ins. Co, 99 So.3d 502 (Fla. 3d 
DCA 2011) where the Court held that payment for a contractor’s overhead and profit was 
not contractually owed by homeowners’ insurer under its replacement cost policy (This 
decision was subsequently quashed and the cause remanded by Trinidad v. Florida 
Peninsula Ins. Co, 121 So.3d 433 (Fla. 2013)). 

 
61. Opar v. Allstate Ins. Co., 751 So.2d 758 (Fla. 1st DCA 2000) – The court substituted this 

opinion for the previous opinion (#57) and held an insurer must comply with an appraisal 
provision in an insurance policy for disputes involving the amount of loss even though 
the insurer asserts that the insured’s loss is not covered under the policy when the insured 
contends the loss is covered in whole or in part and demand appraisal.  The only issue to 
determine in appraisal is the amount of loss and not causation.  Disapproved by Johnson 
v. Nationwide Mut. Ins. Co., 828 So.2d 1021 (Fla. 2002).  

 
60. Galindo v. ARI Mutual Ins. Co.: Suarez v. ARI Mutual Ins. Co.; Ferrer v. U.S.F.&G., 

203 F.3d 771 (11th Cir. (Fla.) 2000) – The Court held that an insured submitting a 
supplemental claim on a homeowners insurance policy must permit the insurance 
company to investigate the additional claim and comply with all post-loss conditions 
prior to compelling an appraisal according to the holding in United States Fidelity & 
Guaranty Co. v. Romay, 744 So.2d 467 (Fla. 3d DCA 1999). This case was distinguished 
by Ocean View Towers Ass’n, Inc. v. QBE Ins. Corp., 2012 WL 8569 (S.D. Fla. Jan. 1, 
2012). 

 
59. Aguiar v. United States Fidelity & Guaranty Co., 748 So.2d 343 (Fla. 3d DCA 1999) – 

The court relied on United States Fidelity & Guaranty Co. v. Romay, 744 So.2d 467 (Fla. 
3d DCA 1999) and held plaintiffs must satisfy all policy pre-conditions before 
proceeding to appraisal. 

 
58. Opar v. Allstate Ins. Co., 1999 WL 1075122 (Fla. 1st DCA Dec. 1, 1999) – The court 

held Allstate had to comply with the appraisal provision when demanded by the insured 
before a determination was made as to whether a uncovered peril or a covered peril 
actually damaged the property.  The court explained that an appraisal includes both a 



determination as to the cost of repair or replacement and whether or not the requirement 
for a repair or replacement was caused by a covered peril.  This opinion was withdrawn 
and superseded on clarification by Opar v. Allstate Ins. Co., 751 So.2d 758 (Fla. 1st DCA 
2000), which was in turn disapproved by Johnson v. Nationwide Mut. Ins. Co., 828 So.2d 
1021 (Fla. 2002). 

 
57. Bulnes v. Allstate Ins. Co., 740 So.2d 599 (Fla. 3d DCA 1999) – The court relied on the 

holding in United States Fidelity & Guaranty Co. v. Romay, 744 So.2d 467 (Fla. 3d DCA 
1999) and held an insured must meet all of a policy’s post-loss obligations before the 
appraisal may be compelled. 

 
56. Claro v. Allstate Ins. Co., 740 So.2d 599 (Fla. 3d DCA 1999) – The court relied on the 

holding in United States Fidelity & Guaranty Co. v. Romay, 744 So.2d 467 (Fla. 3d DCA 
1999) and held an insured must meet all of a policy’s post-loss obligations before the 
appraisal may be compelled. 

 
55. United States Fidelity & Guaranty Co. v. Romay, 744 So.2d 467 (Fla. 3d DCA 1999) – 

The Court receded from the position requiring trial courts to grant appraisals upon the 
sole condition that the insured file a sworn proof of loss, and it held that the insured must 
meet all policy post-obligations before the insured may compel appraisal.  Additionally, 
the Court held that if an insurer compelled appraisal before the insureds satisfied their 
duties after a loss, this would strike the post-loss obligations from the contract. 
Overruling of this case was recognized in Cotton States Mut. Ins. v. D’Alto, 879 So.2d 67 
(Fla. 1st DCA 2004) where the Court held an order compelling appraisal under policy is 
not appealable under the rule regarding arbitration orders. 

 
54. Liberty Mut. Fire Ins. Co. v. Hernandez, 735 So.2d 587 (Fla. 3d DCA 1999) – The court 

ruled that Rule 11.010 of the Florida Arbitration Code (requiring arbitrators to be 
members of the Florida Bar) does not apply to appraisals, and that the trial court has 
discretion to appoint a person with appropriate expertise, even if the appointee is not a 
lawyer. 

 
53. Hoenstine v. State Farm Fire and Cas. Co., 736 So.2d 761 (Fla. 5th DCA 1999) – Court 

held the appraisal clause is an arbitration clause and therefore the arbitration code applies 
to the proceeding.  Disapproved by Allstate Ins. Co. v. Suarez, 833 So.2d 762, wherein 
the Florida Supreme Court ruled that the formal procedures of the Arbitration Code are 
inapplicable to an appraisal clause of an insurance agreement, on the basis that an 
appraisal clause was not an agreement to arbitrate.  

 
52. ARI Mut. Ins. Co. v. Hogen, 734 So.2d 574 (Fla. 3d DCA 1999) – This court held the 

question of whether arbitration had been waived should only be determined by the trial 
court.  This case appears to equate “appraisal” with “arbitration,” but see Allstate Ins. Co. 
v. Suarez, 833 So.2d 762, wherein the Florida Supreme Court ruled that the formal 
procedures of the Arbitration Code are inapplicable to an appraisal clause of an insurance 
agreement, on the basis that an appraisal clause was not an agreement to arbitrate. 

 



51. Florida Select Ins. Co. v. Keelean, 727 So.2d 1131 (Fla. 2d DCA 1999) – The court held 
that insurance companies can both demand an appraisal under the policy and asset certain 
defenses.  An arbitratable issue existed where the parties disputed whether the loss was 
caused by vandalism or normal wear and tear.  This case was disapproved by Johnson v. 
Nationwide Mut. Ins. Co., 828 So.2d 1021 (Fla. 2002), wherein the Florida Supreme 
Court held that causation is a coverage question for the court when an insurer wholly 
denies that there is a covered loss, and an amount-of-loss question for the appraisal panel 
when an insurer admits a covered loss but the amount is disputed. 

 
50. Harrah v Allstate Ins. Co., 721 So.2d 1266 (Fla. 3d DCA 1999) – The appellate court 

reversed the trial court’s order apparently denying appraisal and ordered the appraisal 
based upon the authority of Martinez v. Allstate Inc. Co., 718 So.2d 368 (Fla. 3d DCA 
1998), Llaguno v. ARI Mut. Ins. Co., 719 So.2d 311 (Fla. 3d DCA 1998), and Perez v. 
Allstate Ins. Co., 709 So.2d 591 (Fla. 3d DCA 1998).  Decision receded from by United 
States Fidelity & Guaranty Co. v. Romay, 744 So.2d 467 (Fla. 3d DCA 1999), wherein 
the Third DCA held that the insureds were required to comply with all post-loss 
obligations before compelling appraisal under the insurance policies, and that an insurer’s 
compelling of appraisal before the insured satisfied its duties after a loss would strike the 
insured’s post-loss obligations from the contract. 

 
49. Sierra v. Allstate Ins. Co., 725 So.2d 403 (Fla. 3d DCA 1998), Dec. 30, 1998 – An 

insured who obtains a declaratory judgment compelling appraisal is the prevailing party 
and is entitled to attorney’s fees.  Overruled on other issue in U.S. Fid. & Guar. Co. v. 
Romay, 744 So.2d 467 (Fla. 3d DCA 1999), as recognized by Liberty Mut. Ins. Co. v. 
Alvarez, 785 So.2d 700 (Fla. 3d DCA 2001). 

 
48. Felipe v. Allstate Ins. Co., 721 So.2d 839 (Fla. 3d DCA 1998) – The court quashed an 

order from the trial court disqualifying an appraiser based on the authority of Galvis v. 
Allstate Ins. Co., 721 So.2d 421 (Fla. 3d DCA 1998). 

 
47. Galvis v. Allstate Ins. Co., 721 So.2d 421 (Fla. 3d DCA 1998) – A contingency-fee 

appraiser appointed by the insured is fully qualified under the clause “competent and 
disinterested appraiser” in the policy. 

 
46. Martinez v. Allstate Inc. Co., 718 So.2d 368 (Fla. 3d DCA 1998) – The appellate court 

reversed an order from the trial court apparently denying appraisal and ordered appraisal 
conditioned upon the insured filing a sworn proof of loss for additional damages. 
Disagreement was recognized by the Court in Chimerakis v. Sentry Ins. Mut. Co., 804 
So.2d 476 (Fla. 3d DCA 2001) where it was held that res judicata did not bar a 
homeowner’s action against an insurer to compel appraisal.  

 
45. Llaguno v. ARI Mut. Ins. Co., 719 So.2d 311 (Fla. 3d DCA 1998) – The Appellate Court 

reversed a trial court’s decision denying an appraisal and ordered an appraisal 
conditioned upon an insured filing a sworn proof of loss.  The decision appears to reject 
the insurer’s argument that it was entitled to documentation supporting the supplemental 



claims as well as an Examination Under Oath.  Decision receded from by United States 
Fidelity & Guaranty Co. v. Romay, 744 So.2d 467 (Fla. 3d DCA 1999). 

 
44. Perez v. Allstate Ins. Co., 709 So.2d 591 (Fla. 3d DCA 1998) – The Third District Court 

of Appeals (Miami) reversed the trial judge’s decision denying an appraisal apparently on 
the basis that the insured failed to comply with the conditions precedent under the policy 
such as failure to submit a sworn proof of loss, provide documentation, and give an 
examination under oath.  The Third District Court did condition the appraisal upon the 
insured filing a sworn proof of loss.  Decision receded from by United States Fidelity & 
Guaranty Co. v. Romay, 744 So.2d 467 (Fla. 3d DCA 1999). 

 
43. Pando v. United States Fidelity and Guaranty Co., 1998 WL 708619 (Fla. S.D. June 29, 

1998) – A party may waive the right to appraisal by substantially participating in 
litigation in a manner inconsistent with the right to arbitrate.  Examples include filing an 
answer without asserting a right to arbitration, initiating legal action without seeking 
arbitration, filing a counterclaim without raising the issue. 

 
42. Rios v. Tri-State Ins. Co., 714 So.2d 547 (Fla. 3d DCA 1998) – An appraiser who is 

appointed on a contingency-fee basis should disclose this type of compensation. This 
holding was called into doubt by Florida Ins. Guar. Ass’n v. Branco, 148 So.3d 488 (Fla. 
5th DCA 2014), where the insureds’ attorney could not serve as their “disinterested” 
appraiser. 

 
41. Allstate Ins. Co. v. Sierra, 705 So.2d 119 (Fla. 3d DCA 1998) – The appellate court 

upheld the trial court’s order to compel appraisal without formal hearing holding that the 
parties were required, as a matter of law, to go to appraisal-arbitration to determine the 
amount of the loss.  The court based its decision on a finding that there was no dispute as 
to entering into the agreement to arbitrate, the insurance policy, or that the carrier had not 
complied with the policy by resisting the insured’s application for appraisal.  The Court’s 
ruling, that submission of a sworn proof of loss statement is the sole condition that an 
insured must fulfill prior to invoking its right to appraisal, was subsequently receded from 
by U.S. Fid. & Guar. Co. v. Romay, 744 So.2d 467 (Fla. 3d DCA 1999) and overruled by 
Jacobs v. Nationwide Mut. Fire Ins. Co., 236 F.3d 1282 (11th Cir. (Fla.) 2001). 

 
40. Desalvo v. Scottsdale Ins. Co., 705 So.2d 694 (Fla. 1st DCA 1998) – The court awarded 

attorney’s fees but held that fee should only be awarded up to the time a statutory offer of 
settlement is made which may be for the full amount which the insured may be entitled to 
recover.  The court also held that prejudgment interest ran from date of the appraisal 
award.  The basis of the Court’s holding is unclear and the case is still pending before the 
Florida Supreme Court. 

 
39. American Reliance Ins. Co. v. Kiet Investment, Inc., 703 So.2d 1190 (Fla. 3d DCA 1997) 

– Appraisal can be held on the amount of damages but the appraisal process does not 
effect the court’s ability to determine the availability of coverage.  There can be no 
coverage in the event of a fraudulent claim. 

 



38. Gray Mart, Inc. v. Fireman’s Fund Ins. Co., 703 So.2d 1170 (Fla. 3d DCA 1997) – Court 
held insurer waived the right to appraisal by actively litigating the cause until its motion 
for summary judgment was denied on the eve of trial which would prejudice the insured 
if appraisal was allowed. This case was distinguished by Gonzalez v. State Farm and Cas. 
Co., 805 So.2d 814 (Fla. 3d DCA 2000) where the Court held that whether the 
homeowner’s loss was covered was a question for the court and not the appraisers.  

 
37. Commercial Union Ins. v. Swain, 694 So.2d 39 (Fla. 1st DCA 1997) – Appraisal clauses 

do not lack mutuality and are enforceable according to State Farm Fire and Cas. Co. v. 
Licea, 685 So.2d 1285 (Fla. 1996). 

 
36. Florida Farm Bureau Ins. Co. v. Sheaffer, 687 So.2d 1331 (Fla. 1st DCA 1997) – The 

court found that an appraisal provision within an insurance policy was an agreement to 
arbitrate, and that, therefore, the Florida Arbitration Code applied to the appraisal 
process.  This part of the First District’s ruling was disapproved by Allstate Ins. Co. v. 
Suarez, 833 So.2d 762 (Fla. 2002), wherein the Supreme Court of Florida ruled that the 
appraisal clause was not an agreement to arbitrate, and that, thus, the formal procedures 
of the Arbitration Code are inapplicable to an insurance appraisal.  The Sheaffer court 
also ruled that a challenge of coverage is a judicial question; if the appraisal is invoked, it 
is a condition precedent to bringing suit; and the scope of repairs may be considered by 
the appraisers. 

 
35. Harco National Ins. Co. v. Robles, 685 So.2d 1288 (Fla. 1996) – Appraisal clauses are 

not void for lack of mutuality.  The court quashed the decision of Robles v. Harco, 669 
So.2d 1049 (Fla. 3d DCA 1995). 

 
34. Paradise Plaza Condo. Assoc., Inc. v. Reinsurance Corp. of New York, 685 So.2d 937 

(Fla. 3d DCA 1996) – The court overruled American Reliance Ins. Co. v. Village Homes 
at Country Walk, 632 So.2d 106 and its offspring.  The court found that a reservations of 
rights to contest coverage does not render an appraisal clause void for lack of mutuality, 
and that a court has discretion whether the issue of damages should be appraised before 
the issue of coverage.  The court also found that an insurer does not waive its right to 
deny liability by invoking the appraisal clause. 

 
33. State Farm Fire and Cas. Co. v. Licea, 685 So.2d 1285 (Fla. 1996) – Appraisal clause was 

not void for lack of mutuality because it contained a reservation of rights clause.  Where 
there is a demand for appraisal, the only defenses which remain for the insurer are that 
there is no coverage under the policy or that there has been a violation of the usual policy 
conditions such as fraud, lack of notice, and failure to cooperate. This case was not 
followed as dicta by First Protective Ins. Co. v. Hess, 81 So.3d 482 (Fla. 1st DCA 2011). 

 
32. Rosemurgy v. State Farm Fire and Cas. Co., 673 So.2d 989 (Fla. 4th DCA 1996) – The 

court aligned itself with Scottsdale Ins. Co. v. Desalvo and certified conflict with State 
Farm Fire and Cas. Co. Licea, 649 So.2d 910 (Fla. 3d DCA 1995). 

 



31. Robles v. Harco Nat’l Ins. Co., 669 So.2d 1049 (Fla. 3d DCA 1995) – The court followed 
the reasoning set forth in American Reliance Ins. Co. v. Village Homes at Country Walk, 
et al, 632 So.2d 106 (Fla. 3d DCA 1994) that the insurer’s reservation of its right to deny 
the claim destroys mutuality of obligation, is incompatible with the goals of arbitration, 
and renders illusory any purported agreement to submit to arbitration. Both this case and 
Village Homes were subsequently overruled by Paradise Plaza Condo. Assoc., Inc. v. 
The Reinsurance Corp., 685 So.2d 937 (Fla. 3d DCA 1996). 

 
30. Childs v. State Farm Fire and Cas. Co., 899 F.Supp. 613 (S.D. Fla. 1995) – When the 

insurance policy contains an appraisal provision and appraisal is demanded, the 
appropriate course is to stay the proceedings in the trial court pending the outcome of the 
appraisal. 

 
29. Scottsdale Ins. Co. v. Desalvo, 666 So.2d 944 (Fla.1st DCA 1995) – An insurer is not 

deemed to have waived any coverage defense it may have when it participates in an 
appraisal requested by the insured.  When the insurer requests appraisal, the insurer 
waives its right to deny liability (this latter ruling was disagreed with by Paradise Plaza 
Condo. Assoc., Inc. v. Reinsurance Corp. of New York, 685 So.2d 937 (Fla. 3d DCA 
1996)). 

 
28. Diaz v. American Bankers Ins. Co. of Fla., 662 So.2d 416 (Fla. 3d DCA 1995) – A 

carrier’s conduct in not identifying the appraiser selected by the carrier was not 
inconsistent with the time provided for notification under the policy to constitute a 
waiver. 

 
27. State Farm Fire and Cas. Co. v. Licea, 649 So.2d 910 (Fla. 3d DCA 1995) – The court 

ruled that by participating in an arbitration to determine the amount of the loss, the 
insurer is not deprived of the right to later contest the existence of insurance coverage for 
that loss. This decision was later quashed by State Farm Fire and Cas. Co. v. Licea, 685 
So.2d 1285 (Fla. 1996). 

 
26. State Farm Fire and Cas. Co. v. Middleton, 648 So.2d 1200 (Fla. 3d DCA 1995) – Florida 

law prefers resolution of conflicts through extra-judicial means, especially arbitration.  
The use of appraisal clauses as binding arbitration agreements is well-established. 

 
25. Preferred Mut. Ins. Co. v. Martinez, 643 So.2d 1101 (Fla. 3d DCA 1994) – Appraisal 

provisions in insurance policies have been treated like arbitration provisions and they are 
deemed conditions precedent to recovery under the insurance policy. 

 
24. Gables Court Professional Center, Inc. v. Merrimack Mut. Fire Ins. Co., 642 So.2d 74 

(Fla. 3d DCA 1994) – Followed reasoning set forth in American Reliance Ins. Co. v. 
Village Homes at Country Walk, et al, 632 So.2d 106 (Fla. 3d DCA 1994) that the 
insurer’s reservation of its right to deny the claim destroys mutuality of obligation, is 
incompatible with the goals of arbitration, and renders illusory any purported agreement 
to submit to arbitration. Both this case and Village Homes were subsequently overruled 



by Paradise Plaza Condo. Assoc., Inc. v. Reinsurance Corp. of New York, 685 So.2d 937 
(Fla. 3d DCA 1996). 

 
23. United Community Ins. Co. v. Lewis, 642 So.2d 59 (Fla. 3d DCA 1994) – Appraisals are 

not permissive only, neither party has the right to deny the demand once it is made.  
Appraisals are mandatory once invoked. 

 
22. J.J.F. of Palm Beach, Inc. v. State Farm Fire and Cas. Co., 634 So.2d 1089 (Fla. 4th DCA 

1994) – The court ruled that a period of interruption for a business interruption claim was 
not an issue of coverage but was instead an issue of damage which could be determined 
by the appraisers and umpire.  The court further stated that appraisal awards are valid and 
generally may be set aside only if made without authority, are the result of fraud, or if 
other grounds exist which are sufficient to set aside the arbitration award. Disagreement 
with this case was recognized by the Court in State Farm Fire & Cas. Co. v. Licea, 649 
So.2d 910 (Fla. 3d DCA 1995), who’s decision was subsequently squashed by the Court 
in State Farm Fire & Cas. Co. v. Licea, 685 So.2d 1285 (Fla. 1996). 

 
21. American Reliance Ins. Co. v. Village Homes at Country Walk, 632 So.2d 106 (Fla. 3d 

DCA 1994) – The court ruled that a contractual reservation of the carrier’s right to 
context coverage renders a provision for arbitration and appraisal of damages void for 
lack of mutuality.  However, this case has since been overruled by Paradise Plaza Condo. 
Assoc., Inc. v. Reinsurance Corp. of New York, 685 So.2d 937 (Fla. 3d DCA 1996). 

 
20. Weinger v. State Farm Fire & Cas. Co., 620 So.2d 1298 (Fla. 4th DCA 1993) – An 

arbitrator must disclose any dealing that might create an impression of possible bias.  An 
arbitrator’s failure to disclose an association that might create an impression of possible 
bias undermines appearance of propriety and confidence in fairness of proceedings and 
requires the vacation of an award.  The general rule of impartiality should be applied to 
appraisers selected as well as umpire. 

 
19. State Farm Fire and Cas. Co. v. Albert, 618 So.2d 278 (Fla. 3d DCA 1993) – 

Prejudgment interest and recovery of appraisal fees as costs of the litigation are 
permissible. 

 
18. State Farm Fire and Cas. Co. v. Wingate, 604 So.2d 578 (Fla. 4th DCA 1992) – Issues of 

coverage are for the court to decide, not the appraisers. Disagreement with this case was 
recognized by the Court in State Farm Fire & Cas. Co. v. Licea, 649 So.2d 910 (Fla. 3d 
DCA 1995), who’s decision was subsequently squashed by the Court in State Farm Fire 
& Cas. Co. v. Licea, 685 So.2d 1285 (Fla. 1996). 

 
17. Columbia Cas. Co. v. Southern Flapjacks, Inc., 868 F.2d 1217 (11th Cir. (Fla.) 1989) – 

The insured was entitled to prejudgment interest from the time the proceeds became due 
under the policy – 30 days after the insured filed the proof of loss – and appraisal of the 
insured loss did not toll the time period in which prejudgment interest was due. 

 



16. Intracoastal Ventures Corp. v. Safeco Ins. Co. Of Am., 540 So.2d 162 (Fla. 4DCA 1989) 
– Parties must agree in writing to submit any controversy between them to arbitration.  
Overruled on another issue by Allstate Ins. Co. v. Suarez, 833 So.2d 762 (Fla. 2002), as 
recognized by Nationwide Mut. Fire Ins. Co. v. Schweitzer, 872 So.2d 278 (2004). 

 
15. State Farm Fire and Cas. Co. v. Feminine Fashions, Inc., 509 So.2d 376 (Fla. 3d DCA 

1987) – Either party can demand appraisal. 
 
14. Reliance Ins. Co. v. Harris, 503 So.2d 1321 (Fla. 1st DCA 1987) – appraisers were 

allowed to determine the value of a building that had been demolished after the city 
condemned it as a safety hazard. 

 
13. Weiss v. Insurance Co. Of the State of Pennsylvania, 497 So.2d 285 (Fla. 3d DCA 1986), 

– An insurer cannot authorize repair of an insured vehicle, refuse to pay for the bill and 
then demand appraisal.  The court held that by exercising the right to repair the vehicle, 
the insurer rendered it impossible to comply with the appraisal clause. This case was 
distinguished by Keenan v. American Sec. Ins. Co., 2015 WL 4507634 (M.D. Fla. July 
24, 2015) because in Keenan there was no indication that any repairs had been 
undertaken to the property, while in Weiss, repairs were completed. 

 
12. U.S. Fire Ins. Co. v. Franko, 443 So.2d 170 (Fla. 1st DCA 1984) – Waiver occurs when 

parties engage in conduct which is inconsistent with the right to appraisal.  A failure to 
immediately demand arbitration after discovering a large disparity between amounts after 
a settlement offer was made did not constitute a waiver.  A written demand is required to 
trigger an arbitration clause.  Once it is invoked, arbitration becomes a condition 
precedent to suit. 

 
11. Candales v. Allstate Ins. Co., 421 So.2d 42 (Fla. 3d DCA 1982) – Where both appraisers 

and the umpire sign the appraisal award and one of the appraisers later rescinds his assent 
to the award while the other two support the award, a trial court has no alternative but to 
confirm the award. 

 
10. Transamerica Ins. Co. v. Weed, 420 So.2d 370 (Fla. 1st DCA 1982) – Taking positions 

and utilizing procedures inconsistent with arbitration can constitute waiver. This case was 
distinguished by the Court in DFC Homes of Florida v. Lawrence, 8 So.3d 1281 (Fla. 4th 
DCA 2009) which held the vendor did not waive its right to arbitration by participating in 
the purchaser’s litigation. 

 
9. Llerena v. Lumbermans Mut. Cas. Co., 379 So.2d 166 (Fla. 3d DCA 1980) – When an 

insurer admits liability in an unagreed amount, the time in which the insurer is required to 
demand appraisal under the policy begins to run from the time the insurer admits liability.  
This policy required 60 days. This case was distinguished by American Capital Assur. 
Corp. v. Courtney Meadows Apartment, L.L.P., 36 So.3d 704 (Fla. 1st DCA 2010) in 
which the Court held that the time limit to provide notice of intentions regarding 
evaluation of the claim did not apply to the right to request appraisal. 

 



8. Mitchell v. Aetna Cas. And Sur. Co., 579 F.2d 342 (5th Cir. (Miss.) 1978) – An 
insufficient appraisal award should be remanded back to the appraisers. 

 
7. Charles Taylor Marine, Inc. v. State Farm Fire & Cas. Co., 234 So.2d 400 (Fla. 3d DCA 

1970) – Appraisal provision does not apply where there is a dispute as to coverage, only 
where the amount of the loss is in dispute. 

 
6. Brown v. Glen Falls Ins. Co., 374 F.2d 888 (5th Cir. (Fla.) 1967) – A party must have a 

legal ground for setting aside the decision of an umpire or disputed issues of fact. 
 
5. Preferred Ins. Co. v. Richard Parks Trucking Co., 158 So.2d 817 (Fla. 2d DCA 1963) – 

Where the agreement so contemplates, the results of an appraisal may be just as binding 
as the award of arbitrators. 

 
4. Bear v. New Jersey Ins. Co., 138 Fla. 298 (Fla. 1939) – Admission of liability begins the 

time in which the insurer is required to demand appraisal under a policy within 60 days. 
This case was distinguished by American Capital Assur. Corp. v. Courtney Meadows 
Apartment, L.L.P., 36 So.3d 704 (Fla. 1st DCA 2010) in which the Court held that the 
time limit to provide notice of intentions regarding evaluation of the claim did not apply 
to the right to request appraisal. 

 
3. New Amsterdam Cas. Co. v. J.H. Blackshear, Inc., 116 Fla. 289 (Fla. 1934) – Appraisal 

covenants in policies are valid if they are appropriately invoked and are conditions 
precedent to the filing of suit, once invoked. This decision was distinguished by the Court 
in Nationwide Mut. Ins. Co. v. Johnson, 774 So.2d 779 (Fla. 2d DCA 2000), whose 
holding was later quashed by Johnson v. Nationwide Mut. Ins. Co., 828 So.2d 1021 (Fla. 
2002). 

 
2. Southern Home Ins. Co. v. Faulkner, 49 So. 542 (Fla. 1909) – Arbitrations are conditions 

precedent to filing suit where the insurer requires such arbitration and award. 
 
1. Hanover Fire Ins. Co. v. Lewis, 28 Fla. 209 (Fla. 1891) – The court ruled that awards 

must not be one sided; they are void unless something is arbitrated for the Plaintiff’s 
benefit as well as for the Defendant’s benefit.  The Court also held that whether an 
insurer is legally liable or obligated to pay a loss is not within the sphere of arbitration; 
instead, those are questions for the Court to decide. Disagreement with this case was 
recognized by the Court in State Farm Fire & Cas. Co. v. Licea, 649 So.2d 910 (Fla. 3d 
DCA 1995), whose decision was subsequently squashed by the Court in State Farm Fire 
& Cas. Co. v. Licea, 685 So.2d 1285 (Fla. 1996). 
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Zurich Am. Ins. Co. v. Omni Health Solutions, LLC, 332 Ga. App. 723 (2015) – 
although the umpire was determined to be partial to the insurer because he began working 
for an independent adjusting company that performed work for the insurer during the 
appraisal process, an appraisal award for structural damage loss from a hail storm was 
upheld because both parties’ appraisers agreed on the amount, and the policy stated that a 
decision agreed to by any two (of the appraisers and the umpire) was binding. However, 
the appellate court found that the trial court properly set aside the appraisal award for 
business interruption because only the insurer’s appraiser and the possibly biased umpire 
agreed to it. 
 
 
Lam v. Allstate Indemnity Company, 327 Ga. App. 151, 755 S.E.2d 544 (2014) – 
although the insurer conceded that there was wind damage to the insured’s roof and 
agreed to pay for it, the parties could not agree upon the extent (as opposed to the 
amount) of the damage.  The court found that this was a coverage dispute, which is not a 
proper basis for appraisal under an insurance policy.  
 
 
Bell v. Liberty Mut. Fire Ins. Co., 319 Ga. App. 302, 734 S.E.2d 894 (2012) – the court 
held that, absent an explicit provision in the standard fire policy to perform the same 
itemization of the destroyed property as the insured is directed to perform under the 
standard fire policy, there is no obligation to itemize a list of damage or loss to any 
specific article of personal property or components of property in an appraisal award. 
 
 
Colony Ins. Co. v. 9400 Abercorn, LLC, 2012 WL 2090366 (S.D. Ga. Sept. 12, 2012) – 
in an order addressing various pending motions, the court, noting Georgia law’s 
presumption in favor of regularity in and propriety of appraisal awards, refused to set 
aside an appraisal award where the insurer failed to present any evidence that the 
appraiser, who had previously disclosed a contract identifying a contingent fee interest in 
the loss, had any undisclosed interest in the appraisal.     
 
 
Scott v. Allstate Prop. & Cas. Ins. Co., 2010 WL 1254295 (S.D. Ga. Mar. 29, 2010) – 
among other rulings, the court granted the insured’s motion to compel appraisal on the 
basis that the dispute over the insured’s claim for structural damage to the insured 
property was essentially one of value and the parties agreed to the appraisal provision 
provided for in the insurance policy.  
 
 
Aaron v. Ga. Farm Bureau Mut. Ins. Co., 297 Ga. App. 403, 677 S.E.2d 419 (2009) – 
the appellate court affirmed the trial court’s grant of summary judgment to the insurer on 
the basis that the insured’s claims were barred by the insurance policy’s one year suit 
limitation provision.  The appellate court held that the insured in this case failed to 
request appraisal until well past the one-year time suit limitation period had expired.  
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Anders v. State Farm Fire & Cas. Co., 296 Ga. App. 663, 675 S.E.2d 490 (2009) – the 
appellate court affirmed the grant of partial summary judgment to the insurer regarding 
the scope of the appraisal process because the insured did not argue that the trial court 
was without authority to issue the order regarding the parameters of the appraisal. 
 
 
McGowan v. Progressive Preferred Ins. Co., 281 Ga. 169, 637 S.E.2d 27 (2006) – 
holding that an appraisal clause only provided a method for determining the actual cash 
value of the insured property where there is a dispute over value and did not provide a 
method for determining broader issues such as an insurer’s potential liability to an 
insured for claims made in a lawsuit.   
 
 
Rebel Tractor Parts, Inc. v. Auto-Owners Ins. Co., 2006 WL 6931891 (S.D. Ga. Nov. 
28, 2006) – the court denied an insurer’s motion for summary judgment where there was 
a jury question about whether the insurer waived the insurance policy’s appraisal 
provision by unreasonably delaying its demand for appraisal, which was made only two 
days before expiration of the policy’s two-year suit limitation period.   
 
 
Gilbert v. Southern Trust Ins. Co., 252 Ga. App. 109, 555 S.E.2d 69 (2001) – the 
appellate court reversed the trial court’s grant of summary judgment to the insurer, 
finding that a trier of fact could determine that the insurer had waived strict compliance 
with the time limit in which to designate an appraiser because the insurer refused to 
participate in appraisal after the insured named an appraiser nearly six months after the 
insurer invoked appraisal and named an appraiser, where the insurance policy did not 
contain any time limit for naming an appraiser.  The appellate court also found that there 
was evidence that the insured could reasonably have believed that there was no longer a 
need to designate an appraiser, because, under the terms of a replacement cost rider, they 
had accepted the insurer’s offer for the present value of the house and planned to submit 
an amended proof of loss when they had determined the replacement amount. 
 
 
Brothers v. Generali U.S. Branch, 1997 WL 578681 (N.D. Ga. July 11, 1997) – the 
court granted the insurer’s motion to dismiss the insured’s lawsuit for breach of contract 
because the insured was contractually bound to submit to appraisal to determine the 
amount of the loss after the insurer invoked the insurance policy’s appraisal clause.  The 
court also granted the insurer’s motion to appoint an umpire, since the insurance policy 
provided that either party could request that the court select an umpire.   
 
 
Eberhardt v. Georgia Farm Bureau Mut. Ins. Co., 223 Ga. App. 478, 477 S.E.2d 907 
(1996) – holding that the appraisal clause in the insurance policy was binding and an 
appraisal award was enforceable on the parties.  
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Williams v. Southern Gen. Ins. Co., 211 Ga. App. 867, 440 S.E.2d 753 (1994) – the 
court held that it was a jury issue whether the insurer waived the insurance 
policy’s appraisal clause by invoking the appraisal clause after litigation had commenced 
and the insured property was destroyed.   
 
 
Shelter Am. Corp. v. Georgia Farm Bureau Mut. Ins. Co., 209 Ga. App. 258, 433 
S.E.2d 140 (1993) – the court found that the insured was not entitled to recover for its 
loss under the appraisal clause in the policy because no appraisal was requested within 
the one-year period before the policy’s suit limitation expired.   
 
 
Southern General Ins. Co. v. Kent, 187 Ga. App. 496, 370 S.E.2d 663 (1988) – holding 
that an appraisal award is binding on the parties as to the amount of loss unless the award 
is set aside, and that the trial court should have directed a verdict on the issue of the 
amount of loss since there was no evidence that the appraisal award was reached through 
fraud or mistake.  
 
 
Georgia Farm Bureau Mut. Ins. Co. v. Mikell, 126 Ga. App. 640, 191 S.E.2d 557 
(1972) – after recognizing that appraisal proceedings as provided for in an insurance 
policy will toll the policy’s limitations period, the court held that it was a jury question 
whether the insurer had waived the policy’s suit limitation period by leading the insured 
by its actions to rely on its promise to pay, either express or implied.  
 
 
Zappa v. Allstate Ins. Co., 118 Ga. App. 235, 162 S.E.2d 911 (1968) – holding that it is 
well settled that an insurance policy’s suit limitation period is tolled by the pendency of 
an appraisal proceeding. 
 
 
Cloud v. Georgia Farm Bureau Mut. Ins. Co., 117 Ga. App. 159, 159 S.E.2d 446 
(1968) – the court found that the provisions in an insurance policy for appraisal were not 
a condition precedent to the insured’s right of recovery where there was no evidence that 
either party demanded appraisal.   
 
 
Brown v. Glen Falls Insurance Co., 374 F.2d 888 (5th Cir. 1967) – the court held that, 
where an appraisal was conducted within the terms of the insurance policy, there were no 
legal grounds for setting aside the appraisers’ award. 
 
 
Yates v. Cotton States Mut. Ins. Co., 114 Ga. App. 360, 151 S.E.2d 523 (1966) – the 
court held that the provision in the insurance policy that no action on the policy would be 



- 4 - 
 

maintainable unless commenced within 12 months after the loss was a valid limitation of 
the time within which suit must be brought and barred the insured’s action to recover 
under the policy, which was brought more than 12 months after the loss occurred, after 
tolling the period of time the appraisal proceeding was pending.   
 
 
Georgia Farm Bureau Mut. Ins. Co. v. Boney, 113 Ga. App. 459, 148 S.E.2d 457 
(1966) – the court held that an insurer was under no duty to proceed with a proposed 
appraisal where, after the insurer requested the insured appoint an appraiser but before 
any appraiser was appointed, the insured informed the insurer that he had disposed of the 
insured property and the insured declined to inform the insurer as to whom he had sold 
the property or where it might be found for the purpose of having an appraisal made.  
 
 
Government Employers Insurance Co. v. Hardin, 108 Ga. App. 230, 132 S.E.2d 513 
(1963) –  the court held that a proper demand is a condition precedent for appraisal under 
a policy providing for the adjustment of claims by appraisal. 
 
 
Western Fire Ins. Co. v. Peeples, 98 Ga. App. 365, 106 S.E.2d 91 (1958) – the court held 
that an oral agreement submitting the matter to appraisal was enforceable even though it 
was oral because the insurance policy did not require the acceptance of an appraisal 
demand to be in writing.   
 
 
Peeples v. Western Fire Ins. Co., 96 Ga. App. 39, 99 S.E.2d 349 (1957) – the court held 
that the agreement to invoke the insurance policy’s appraisal provision operated to toll 
the time limit to file suit stipulated in the policy, so that the suit limitation period did not 
run while the appraisal process was pending.     
 
 
Pacific Nat’l Fire Ins. Co. v. Beavers, 87 Ga. App. 294, 73 S.E.2d 765 (1952) – the court 
held that an insurance policy’s provision providing the process for determining the value 
of the loss was contractually binding and the resulting award could be attacked only for 
reasons that would void a contract, such as fraud, oppression, irregularity, or unfairness. 
 
 
Palatine Ins. Co. v. Gilleland, 79 Ga. App. 18, 52 S.E.2d 537 (1949) – the court held that 
an appraisal award issued by the insured’s appraiser and the umpire after the insurer’s 
appraiser failed to appear at the agreed time was sufficient to establish the amount of the 
loss. 
 
 
National Union Fire Ins. Co. v. Ozburn, 57 Ga. App. 90, 194 S.E. 756 (1938) – the 
court held that the time to sue limitation period in the policy is tolled during the time it 
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takes to complete an appraisal when an insurer and an insured agree to an appraisal to 
determine the amount of a loss.   
 
 
National Fire Ins. Co. v. Bennett, 36 Ga. App. 586, 137 S.E. 570 (1927) – the court held 
that, where the appraiser was neither disinterested nor impartial, the trial court properly 
rejected the appraisal award as evidence because the law, the insurance contract, and the 
oath taken by the appraisers all contemplated that the appraiser should have been 
disinterested and impartial. 
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INDIANA

1. Shifrin v. Liberty Mutual Ins., 991 F. Supp. 2d 1022 (S.D. Ind. 2014). The
insurance policy at issue contained an appraisal clause that made no mention of
any exception for determining "causation" issues. It provided only that an
appraisal may be demanded if there is disagreement on the "value of the property
or the amount of loss." The insureds refused to participate in the appraisal
process. The federal court stated that Indiana courts had not decided
authoritatively whether an appraisal clause could be invoked to determine a
coverage dispute. The court, relying on precedent from other jurisdictions,
concluded that the insurer was entitled to invoke the appraisal provision despite
the fact that issues remained regarding which items of damage were caused by the
tornado or the insurer’s liability for that damage. The court reasoned that an
appraisal can be a useful tool in this context, even where issues of causation mix
in with issues of damages. This federal decision runs contrary to Indiana law that
holds that issues relating to liability of a loss may not be determined by an
appraiser because those issues are reserved for judicial determination. Atlas
Constr. Co. v. Indiana Ins. Co., 309 N.E.2d 810, 813 (Ind. App. Ct. 1970) (as
cited below).

2. Westfield Nat'l Ins. Co. v. Nakoa, 963 N.E.2d 1126, 2012 Ind. App. LEXIS 125
(Ind. Ct. App. 2012). Nakoa filed “Verified Demand for Appraisal” pursuant to
his policy. An appraisal award was entered for replacement cost, as well as
$10,200.00 for loss of use (“ale”), if the “court finds coverage for this loss.”
Nakoa filed for judgment on the award in the full amount, including the
$10,200.00. However, Nakoa stated during her examination under oath that she
did not incur any additional living expenses due to the loss. Westfield filed a
motion to correct errors as to the appraisal award. The court concluded that
Westfield waived its ability to assert policy defenses as to replacement cost
coverage because the appraisal was completed without Westfield mentioning it
was valuing the loss at actual cash value. However, the court did uphold the trial
court’s granting of Westfield’s motion to correct the appraisal award as to the ale
amount since the appraisal did not definitively state Nakoa was entitled to the
$10,200.00 ale payment, and since Nakoa testified that she did not incur any ale.

3. Angermeier v. Indiana Farmers Mut. Ins. Group, 2010 Ind. App. Unpub. LEXIS
1797 (Ind. Ct. App. Dec. 21, 2010). Court held that Indiana Farmers’ refusal to
submit to Angermeier’s demand for an appraisal was not in bad faith since the
insured had not yet submitted a proof of loss. The court agreed with the Indiana
Farmers, and stated that without a proof of loss there was nothing to establish a
disagreement between the parties as to the damages. Thus, an appraisal was not
warranted. The court stated that an insurer’s “insistence” on policy compliance
was not reflective of a state of mind of “dishonest purpose, moral obliquity,
furtive design, or ill will.”
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4. Huber v. United Farm Family Mut. Ins. Co., 856 N.E.2d 713, 2006 Ind. App.
LEXIS 2326 (Ind. Ct. App. 2006). After the trial court appointed an umpire and
the umpire made an award, Huber filed suit claiming the umpire was partial.
United Farm Family argued that Huber’s claim was barred by res judicata, and
the trial court agreed. The appellate court disagreed, holding that Huber’s
allegations of fraud and partiality as to the umpire were not precluded. The court
stated that while the trial court had appointed the umpire, the trial court did not
render judgment as to the umpire’s impartiality, whether the appraisal award was
appropriate, or the effect of the appraisal. Therefore, since Huber’s valid claim of
prejudice was not decided by the trial court it was not barred by res judicata.

5. Cunningham v. State Farm Insurance Co., 2005 U.S. Dist. LEXIS 36681, 2005
WL 3279365 (N.D. Ind. Dec. 2, 2005). An insurer does not act in bad faith by
refusing to submit what it characterized as a coverage dispute to an appraisal. It is
noteworthy though that the court did not decide the underlying issue of whether
an insurer is correct in denying arbitration where it insists that the preponderance
of the damage was "uncovered." The court only determined that this conduct was
not the kind of “conscious wrongdoing" necessary to trigger liability under the
heightened standard of bad faith. (see also, Spencer v. Bridgewater, 757 N.E.2d
208, 212 (Ind. Ct. App. 2001).

6. Weidman v. Erie Ins. Grp., 745 N.E.2d 292, 297-99 (Ind. Ct. App. 2001). The
parties submitted to an appraisal to determine the extent of the loss. The award
determined replacement cost and actual cash value at $113,510.92. Erie
subsequently paid Weidman 80% of the award after learning he would be doing
the repairs himself, thus rendering the allotted amount for “contractor’s overhead
and profit” moot. Weidman filed suit to recover the 20%. The court agreed with
Weidman that there was no policy language authorizing Erie to withhold the
remaining monies. However, the policy also unambiguously distinguished
between amount of loss and liability for that loss. Thus, the court held that
Weidman’s summary judgment motion was properly denied because he was still
required to provide proof with respect to his expenditures which was an issue of
fact. The court implicitly stated that in Indiana, unless stated otherwise, an
appraisal award determines the amount of loss, not the extent of an insurer’s
liability for that loss. Erie’s withholding was not made in bad faith.

7. Jupiter Aluminum Corp. v. Home Ins. Co., 225 F.3d 868 (7th Cir. 2000).
Applying Indiana law, the court held that an insured is bound by the appraisal
award if both the insured and the insurer voluntarily submit to an appraisal as
provided by the insurance policy, unless the insured can show evidence that the
appraisal was “infected with unfairness or injustice.” (see also, FDL, Inc. v.
Cincinnati Ins. Co., 135 F.3d 503 (7th Cir. 1998) holding that the parties were
bound to their appraisal).

8. Sketo v. Allstate Ins. Co., 1981 U.S. Dist. LEXIS 13338 (S.D. Ind. July 6, 1981).
The policy at issue stated that the ascertainment of the loss "shall be made by the



3

insured and the Company, or, if they differ, then by appraisers." The court
analogized an appraisal provision to Indiana law concerning arbitration clauses in
contracts which are considered binding and a condition precedent to suit. Ind.
Code § 34-57-2-3(d) (Indiana's codification of the Uniform Arbitration Act). The
court held that when a policy provides for appointment of an appraiser in the
event that the parties disagree to the loss, and an insurer demands an appraisal, the
appraisal is a condition precedent to suit.

9. Monroe Guaranty Ins. Co. v. Backstage, Inc., 537 N.E.2d 528 (Ind. App. Ct. 3d
Dist. 1989). Here, the parties disputed the application of the co-insurance penalty,
and an appraisal demand was not made until after suit was filed. The court held
that the insurer did not waive its right to an appraisal. While the parties never
reached agreement on whether the co-insurance penalty clause applied and
evidence supported that good-faith negotiation concerning its application ceased,
there was no evidence of prejudice resulting from the delay of invoking the
appraisal clause. Further, the court noted that the appraisal method provided an
effective tool for establishing the building's actual cash value since the operation
of the co-insurance penalty hinged on the determination of actual cash value.
Thus, in Indiana, the proper inquiry when an appraisal is demanded after a lawsuit
is filed centers on the question of whether the demand for appraisal was
unreasonably delayed.

10. Hayes v. Allstate Ins. Co., 722 F.2d 1332 (7th Cir. 1983). The Seventh Circuit
stated a policy must “expressly provide that no action may be maintained upon it
until after the amount of loss is determined by appraisal” for a post-litigation
demand for appraisal to be effective. Here, Allstate demanded an appraisal under
the policy, but Hayes rejected the demand, instead opting on the policy language
giving the court the ability to determine damages. The court held that the policy
was ambiguous as to which method of determining damages superseded the other,
and thus, the policy failed to support Allstate’s request for an appraisal as a
condition precedent to filing suit.
However, Monroe Guaranty Ins. Co. v. Backstage, Inc. (cited above in No. 9)
rejected the Hayes rule, finding that a post-litigation appraisal demand did not
result in waiver if there was no evidence of prejudice resulting from the delay.

11. Integrity Ins. Co. v. Lindsey, 444 N.E.2d 345 (Ind. App. Ct. 1983). The right to
appraisal, like any other contract right, may be waived. Waiver may be implied by
the acts, omissions or conduct of one of the parties to the contract.

12. Kendrick Memorial Hospital, Inc. v. Totten, 408 N.E.2d 130 (Ind. Ct. App. 1980).
Indiana's arbitration statutes do not mandate that arbitration clauses be invariably
construed as conditions precedent to suit, and it noted that parties remain free to
waive them. However, parties by contract may not specifically maintain that
arbitration provisions are irrevocable or that arbitration is a condition precedent to
legal action.
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13. Sexton v. Meridian Mut. Ins. Co., 166 Ind. App. 529, 337 N.E.2d 527 (Ind. Ct.
App. 1975). Sexton forced to file suit after Meridian refused to pay damages and
refused to recognize the umpire’s award. Sexton’s lawsuit sought compensatory
and punitive damages. The trial court then granted Meridian’s motion for
judgment on the evidence as to punitive damages. The appellate court reversed,
stating that Meridian’s refusal to participate and recognize the umpire’s award
(including withholding its own appraiser’s figures) after the umpire had been
chosen according to the policy, and is failure to “promptly” settle Sexton’s claim
was clearly evidence a jury could have reasonably concluded was bad faith.

14. Atlas Construction Co. v. Indiana Ins. Co., 160 Ind. App. 33, 309 N.E.2d 810
(Ind. Ct. App. 1974). In Indiana, an appraisal is binding unless it can be
demonstrated that the appraisal was unfair or unjust. Indiana courts have the
discretion to set aside an appraisal award if it is “tainted with fraud, collusion or
partiality for appraisers.” Thus, appraisers must act without bias, partiality or
prejudice in favor of either party.
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Cincinnati Specialty Underwriters Ins. Co. v. C.F.L.P. 1, LLC, 2015 WL 5793951 
(W.D. Ky. September 30, 2015) – insurer filed a motion for appointment of an umpire to 
resolve a dispute involving hail damage to an apartment complex. The insured argued in 
favor of the appointment of a retired judge or mediator, asserting that any umpire with 
ties to the insurance industry would be biased. The insurer offered three candidates with 
extensive property claim adjusting experience. The court appointed an independent 
adjuster proposed by the insurer because, in the court’s estimation, “some expertise is 
necessary in order to assess the cause of the damage and amount of loss” and he had 
served as an umpire in many cases and had also previously represented both insurers and 
insureds in the claim and appraisal process. 
 
 
Cincinnati Specialty Underwriters Ins. Co. v. C.F.L.P. 1, LLC, 2015 WL 3407313  
(W.D. Ky. May 22, 2015) – insured  moved to rescind the appraisal clause from the 
insurance policy on the grounds that the insured breached the policy by rejecting the 
insured’s umpire nominees and proposed potentially biased candidates who previously 
worked with insurance companies. The court denied the insured’s motion to rescind the 
policy’s appraisal clause because the policy provided that either party could petition the 
court to appoint an umpire in the event the appraisers disagreed on the umpire and the 
insured failed to demonstrate that the court’s appointment of an umpire would be futile or 
inconsistent with the policy. The court also found that the insured failed to show that the 
insurer engaged in any bad faith or that the umpire candidates proposed by the insurer 
were biased to justify abandoning the appraisal process.   
 
 
Bachelor Land Holdings, LLC v. Chubb Custom Ins. Co., 2011 WL 5389197 (W.D. 
Ky. Nov. 4, 2011) – the court held that a court will generally not substitute its judgment 
for that of appraisers, and will not interfere with an appraisal award unless there is 
evidence of fraud, mistake, or malfeasance.  
 
 
Motorists Mut. Ins. Co. v. Post, 2005 WL 2674987 (E.D. Ky. Oct. 20, 2005) – the court 
held that, if appraisal is allowed under the terms of an insurance contract, a court may let 
the appraiser determine both the cause of loss and the amount of loss; however, the scope 
of coverage, whether an event is covered under the terms of the policy, is for the court to 
determine as a matter of law.   
 
 
National Fire Ins. Co. v. Pinnell, 199 Ky. 624, 76 S.W. 22 (Ky. 1923) –  the court held 
that a demand for appraisal must be made within a reasonable time, and not after the 
sixty-day time limit for filing the proof of loss.   
 
 
Continental Ins. Co. v. Vallandingham & Gentry, 116 Ky. 287 (Ky. 1903) – the court 
held that a refusal to pay the amount demanded is not a disagreement as to the amount of 
loss entitling the parties to make a demand for appraisal.  The court further held that, 
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unless the insurer asks for arbitration or appraisal before filing suit, the failure to appraise 
is not a defense.   
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Otto Indus. N. Am. v. Phoenix Ins. Co., 2013 WL 2124163 (W.D.N.C. May 15, 2013) – 
the court denied an insurance company’s motion to compel appraisal and stay a lawsuit, 
finding that the action was distinguishable from a recent decision of the North Carolina 
Court of Appeals, Patel v. Scottsdale Ins. Co., 728 S.E.2d 394 (N.C. App. 2012), because 
it involved disputed legal questions of policy interpretation and scope of coverage, as 
well as allegations of bad faith, that could not be resolved by appraisal.  The insurer 
relied heavily on Patel to support its contention that appraisal is a condition precedent to 
suit. 
 
 
Owners Ins. Co. v. Southern Pines Hotel Operations LLC, 2013 WL 595924 (M.D.N.C. 
Feb. 14, 2013) – the court denied an insurance company’s motion for a preliminary 
injunction to enjoin the appraisal process because the e-mails between the insured’s 
representative and the insurance company included references to business personal 
property loss and business income loss, suggesting that the insured was seeking an 
appraisal of business loss and that the insurance company had assented to an appraisal of 
business loss. 
 
 
Patel v. Scottsdale Ins. Co., 728 S.E.2d 394 (N.C. App. 2012) – the court held that, based 
on the policy language, initiation of, participation, and completion of the appraisal 
process is a condition precedent to the commencement of litigation, even though there 
had been no appraisal demand before suit was filed. 
 
 
Glendale LLC v. Amco Ins. Co., 2012 WL 3025122 (W.D.N.C. July 17, 2012) – among 
other rulings, the court held that the fact that the two appraisers had represented opposing 
parties in another insurance claim did not create a conflict of interest.  The court noted 
that the North Carolina courts have yet to articulate any affirmative duty owed by 
appraisers to disclose their prior dealings with other appraisers. 
 
 
Glendale LLC v. AMCO Ins. Co., 2012 WL 1394746 (W.D.N.C. Apr. 23, 2012) – the 
court, granting summary judgment in part, held that the appraisal award’s valuation of the 
building damage was invalid due to the appraisers’ improper consideration of causation 
and coverage issues into the contents valuation relating to two post-fire thefts at 
plaintiff’s restaurant.  The court found that the appraisers were not the proper parties to 
determine what building damage was caused directly by the fire and what damage 
resulted from the post-fire thefts. 
 
 
N.C. Farm Bureau Mut. Ins. Co. v. Sadler, 365 N.C. 179 (N.C. 2011) – the North 
Carolina Supreme Court held that the policy’s appraisal process was limited to a 
determination of the amount of loss and was not intended to interpret the amount of 
coverage or resolve a coverage dispute.  Based on this reasoning, the court found that the 
plain language of the policy provided that, while the appraisal process assessed the value 
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of the loss at issue, the insurer retained the right to determine in the first instance what 
portion of that loss was covered by the policy.  The court further found that the insured 
was not obligated to pay the full amount of an appraisal award, which could be reduced 
or denied by policy exclusions and limitations.    
 
 
Hailey v. Auto-Owners Ins. Co., 181 N.C. App. 677, 640 S.E.2d 849 (2007) – the court 
held that “the unsupported opinion of the insured that the insurer’s payment was 
insufficient does not rise to the level of a disagreement necessary to invoke appraisal.”  
The court reasoned that the insured’s disagreement with the amount proffered by the 
insurer was unilateral as the insured failed to communicate to the insurer any amount of 
loss greater than the amount already paid.   
 
 
Harleysville Mut. Ins. Co. v. Narron, 155 N.C. App. 362 (2002) – the court held that the 
fact that there was an ex parte meeting between the umpire and the insured’s appraiser 
was not proof of fraud because one of the appraisers had to agree with the umpire for an 
award to issue.  The court further found that the fact that the insured’s appraisal award 
included items that were not damaged by the hurricane was a mistake by the appraisers 
that was not a basis to overturn the award. 
 
 
Gilbert v. N.C. Farm Bureau Mut. Ins. Cos., 155 N.C. App. 400 (2002) – the court 
found that the trial court erred by awarding plaintiffs the replacement cost value 
established by an appraisal award rather than the actual cash value for hurricane damages 
covered by their homeowners insurance policy without requiring plaintiffs to rebuild or 
repair as set forth in the loss settlement provisions of the pertinent insurance policy.  In 
arriving at its decision, the court noted that the appraisal procedure is outlined in the 
policy and there is no language indicating that it is a remedy exclusive of other provisions 
in the policy.  
 
 
N.C. Farm Bureau Mut. Ins. Co. v. Harrell, 148 N.C. App. 183, 557 S.E.2d 580 (2001), 
disc. review denied, 356 N.C. 165, 568 S.E.2d 606 (2002) – the court upheld an umpire’s 
appraisal award that awarded the insured money for damage to the farm equipment as 
well as the equipment itself.  The court noted that if the contractual appraisal provisions 
of an insurance policy were followed, an appraisal award is presumed valid and is 
binding absent evidence of fraud, duress, or other impeaching circumstances.  The court 
held that the insurance policy provisions indicated that the umpire followed the correct 
procedures for a disputed claim.  The court concluded that the umpire’s reasoning was 
logical and that mistakes by appraisers, like those made by arbitrators, are insufficient “to 
invalidate an award fairly and honestly made.” 
 
 
PHC, Inc. v. N.C. Farm Bureau Mutual Ins. Co., 129 N.C. App. 801, 501 S.E.2d 701 
(1998) – the court recognized that appraisal provisions are analogous to arbitrations, in 
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that they provide a “mechanism whereby the parties can rapidly and inexpensively 
determine the amount of property loss without resorting to court process.” 
 
 
High Country Arts & Craft Guild v. Hartford Fire Ins. Co., 126 F.3d 629 (4th Cir. 
1997) (applying North Carolina Law) – the court held that parties are not bound by an 
appraiser’s determinations of causation and coverage issues. 
 
 
Enzor v. North Carolina Farm Bureau Mut. Ins. Co., 123 N.C. App. 544 (1996) – the 
court noted that an appraisal is “analogous to an arbitration proceeding,” in that “in 
arbitration ‘errors of law or fact . . . are insufficient to invalidate an award fairly and 
honestly made.’”  However, the court held that the policy’s appraisal procedure was not 
followed, as only the umpire signed the report.  In invalidating the appraisal award, the 
court found that the policy appraisal procedure clearly required that at least one other 
appraiser concur in the award and concluded that the umpire’s signature alone failed to 
demonstrate compliance with the policy’s appraisal procedure.   
 
 
Bentley v. North Carolina Ins. Guaranty Ass’n, 107 N.C. App. 1 (N.C. App. 1992) – the 
court, in upholding an appraisal award, held that an appraisal clause in an insurance 
contract is not against public policy, and it will be upheld by a court, in so far as it 
provides for the submission to arbitration of the amount of loss or damage sustained by 
the insured. 
 
 
McMillan v. State Farm Fire and Casualty Co., 93 N.C. App. 748 379 S.E.2d 88 (N.C. 
App. 1989) – holding that, if the policy’s appraisal provisions are followed, an appraisal 
award is presumed valid and is binding absent evidence of fraud, duress, or other 
impeaching circumstances.  
 
 
Young v. New York Underwriters Ins. Co., 207 N.C. 188, 176 S.E. 271 (N.C. 1934) – 
the court held that an interested appraiser is one who is partial, unfair, arbitrary and 
dominated by bias and prejudice for or against the parties or the property in controversy, 
or has some pecuniary interest in the result of the appraisal.  The court further held that 
the State of North Carolina considers the parties contractually bound by the results of an 
appraisal process.   
 
 
Grimes v. Home Ins. Co. of N.Y., 217 N.C. 259, 7 S.E.2d 557 (N.C. 1940) – the court 
held that where plaintiff had neither notice nor opportunity to argue his position before 
the appraisers, the appraisal was invalid.  
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Coker v. Fireman's Fund Ins. Co., 2011 U.S. Dist. LEXIS 126329 (D.S.C. Oct. 31, 
2011), reconsideration denied in part by Coker v. Fireman's Fund Ins. Co., 2012 U.S. 
Dist. LEXIS 9793 (D.S.C., Jan. 27, 2012) – the court concluded that the insurer’s right to 
invoke the appraisal process was waived in the six months between the time a bad faith 
action was filed and when the demand for an appraisal first was made.  The court noted 
that both sides were well aware that the appraisal process was available and appropriate, 
however, did not invoke the appraisal process either before or within a short period after 
the bad faith action was filed.    
 
 
Hendricks v. American Fire & Casualty Co., 247 S.C. 479 (S.C. 1966) – the court held 
that appraisal clauses usually provide that the parties may demand appraisal if they 
cannot agree on the amount of loss.  The court further held that the appraisal award was 
valid despite the insurer’s failure to notify the insured of the appraisal meetings and 
whether the appraisal process was complete because the policy did not require that notice 
of the appraisal meetings be given to the insured.   
 
 
Miller v. British America Assurance Co., 238 S.C. 94, 102-103 (S.C. 1961) – the court 
upheld an insurance policy appraisal provision within an arbitration clause as valid and 
enforceable where the insurer, as an affirmative defense, alleged that the insureds had 
failed to file a proof of loss and that it would exercise its rights to have an appraiser 
evaluate the loss under the policy’s arbitration clause.  
 
 
Harwell v. Home Mut. Fire Ins. Co., 228 S.C. 594 (S.C. 1956) – the court found that 
because the policy expressly prohibited the insured from bringing an action until after the 
amount of loss was submitted to arbitration or appraisal, compliance with the provision 
was a condition precedent to the right of the insured to maintain the action, unless 
arbitration or appraisal is waived by the insurer, or there is a legal excuse for 
noncompliance. 
  
 
L. D. Jennings Co. v. North River Ins. Co., 175 S.C. 407 (S.C. 1935) – the court upheld 
an appraisal award, finding that there was no evidence that the appraiser named by the 
insured had any interest in the property, that he acted unfairly or impartially in the matter, 
or that he was influenced by any improper motive in the performance of his duty as an 
appraiser.  The court further ruled that the evidence showed that the umpire substantially 
performed the duties required of him by the parties’ agreement.  The court also noted that 
the purpose of an appraisal is to obtain, if possible, a fair and satisfactory adjustment of 
the claim of the insured. 
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Cleveland v. Home Ins. Co., 150 S.C. 289, 148 S.E. 49 (1929) – the court held that if any 
of the interested parties requested to be allowed to appear before appraisers and offer 
evidence or testimony with respect to the loss or damage, a refusal to grant such a request 
would invalidate any award made by the appraisers. 
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Thomas v. Stand. Fire Ins. Co., No. E201501224COAR3CV, 2016 WL 638559 (Tenn. 
App. Feb. 17, 2016) – the court reaffirmed both Batts and Artist Bldg. Partners, which 
held that the appraisal process is not arbitration and is limited to finalizing the valuation 
of damage. The court found that the appraisal panel, by simply making a determination 
on the amount of loss, had not improperly addressed any coverage issues and did not 
exceed the scope of its authority under the policy that stated that the appraisal panel 
clearly “set[s] the amount of loss.” 
   
 
Artist Bldg. Partners v. Auto-Owners Mut. Ins. Co., 435 S.W.3d 202 (Tenn. Ct. App. 
2013) – under the insurance policy, an appraisal panel was authorized to make a binding 
determination of the amount of loss, and the parties expressly agreed to submit to the 
appraisal panel the issue of the actual business income loss incurred and the reasonable 
time frame necessary for repairs. The court held that the appraisal panel did not exceed its 
authority in determining the period of restoration to calculate the actual business income 
loss incurred. The court also found that the appraisal panel’s finding that the reasonable 
time frame necessary for repairs was six months from the date construction begins did not 
equate to a finding that the period of restoration applied in calculating lost business 
income was six months from the fire, thereby limiting the insured’s recovery to a six-
month period.   
 
 
J. Wise Smith and Associates, Inc. v. Nationwide Mut. Ins. Co., 925 F. Supp. 528 (W.D. 
Tenn. 2003) – the court held that the insurer’s delay in demanding appraisal of a loss 
constituted a waiver of the right to insist on appraisal because the insured was prejudiced 
by the expenses incurred in litigating its rights under the policy.  The court, however, 
noted that consistent with public policy in favor of arbitration or appraisal as a way to 
save judicial resources, there is a generally recognized presumption against waiver. 
 
 
Merrimack Mut. Fire Ins. Co. v. Batts, 59 S.W.3d 142 (Tenn. App. 2001) – the court 
held that appraisal is distinguishable from arbitration, which is a formal proceeding.  The 
court explained that, unlike arbitration, appraisal typically involves the appraisers 
conducting an investigation and basing their decisions on their own knowledge.  The 
court further held that the purpose of appraisal is to value the property loss only, and not 
to resolve disputes over liability and causation issues. 
 
 
J. Wise Smith & Assocs. v. Nationwide Mut. Ins., 925 F. Supp. 528 (W.D. Tenn. 1995) – 
the court held that the insurer waived its right to invoke appraisal because it was aware of 
the appraisal provision and could have sought to invoke the appraisal process long before 
it did so as to avoid unnecessary delay and expense for both parties. The insurer 
demanded that the insured comply with appraisal nearly eight months after the insured 
filed suit against the insurer. 
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Bard’s Apparel Mfg., Inc. v. Bituminous Fire & Marine Ins. Co., 849 F.2d 245 (6th 
Cir. 1988) (applying Tennessee law) – the court held that the insurer waived its 
contractual right to appraisal by waiting an unreasonable length of time to the prejudice 
of the insured before demanding appraisal.  The insurer demanded appraisal only after the 
insured notified the insurer of its intention to file suit and after the insured had disposed 
of the machinery that would have been the subject of appraisal. 
 
 
Case v. Hanover Fire Ins. Co., 50 Tenn. App. 72, 359 S.W.2d 831 (1962) – the court 
held that, in the absence of an objection on the grounds of partiality, there is a 
presumption that the appointment of an appraiser was made in compliance with the terms 
of the policy. 
 
 
Agricultural Ins. Co. v. Holter, 201 Tenn. 345, 299 S.W.2d 15 (1957) – the court held 
that the general rule is that the appointment of an umpire does not involve the judicial 
function.  The court further held that an insured’s failure to give an insurer notice of an 
application with a court for appointment of an umpire to complete an appraisal is not 
fraud. 
 
 
Franklin v. Firemen’s Ins. Co., 4 Tenn. App. 688 (1927) – the court held that parties are 
entitled to meet with appraisers when the appraisers are unacquainted with the property, 
and the validity of the award depends on the parties’ input. 
 
 
Harowitz v. Concordia Fire Ins. Co., 129 Tenn. 691 (1914) – the court held that 
appraisal provisions are valid and provide a speedy and reasonable method of estimating 
and ascertaining the sound value and damage, and appraisal provisions may be made a 
condition precedent to the filing of a lawsuit under a policy.  The court further found that 
a disinterested appraiser is one who lacks a pecuniary interest in the outcome of the 
appraisal and is not biased or prejudiced. 
 
 
Home Ins. Co. v. Hancock, 106 Tenn. 513, 62 S.W. 145 (1901) – the court held that 
appraisal clauses may be waived by an insurance company’s absolute denial of liability. 
 
 
Palatine Ins. Co. v. Morton-Scott-Robertson Co., 106 Tenn. 558, 61 S.W. 787 (1901) –  
the court held that the object of appraisal in cases of casualty insurance is to quantify the 
monetary value of a property loss.  The court further held that no real disagreement 
warranting appraisal exists when the policy in question is a valued policy. 
 
 
Hickerson & Co. v. Ins. Cos., 96 Tenn. 193, 33 S.W. 1041 (1896) – the court held that an 
appraisal provision in an insurance policy is valid.  The court further held that appraisal 
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clauses in insurance contracts can be waived by a delay in demanding appraisal, causing 
prejudice to the opposing party.  The court also found that an insurer cannot demand 
appraisal of the amount of the loss, while at the same time it denies all liability under its 
policy, and that a demand for appraisal by the insurer is a waiver of other defenses going 
to the question of liability. 
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Metro. Apartments v. Natl. Sur. Corp., No. 1:14-CV-107, 2016 WL 4650007 (E.D. Va. 
Mar. 22, 2016) – in considering the insured’s motion to enforce the appraisal award, the 
court addressed whether the appraiser and umpire exceeded their authority and the scope 
of the appraisal process by attributing the cost to repair and replace water-damaged 
sheathing and cladding systems to the water damage that ensued as a result of 
construction defects. The insurer contended that the appraisal award was improperly 
based on resolving a disputed “scope of coverage” issue, which is within a court’s 
purview, and not merely the calculation of the “amount of loss.” The court disagreed, 
finding that the determination of whether these repairs addressed the ensuing water 
damage was a determination as to the “amount of loss” and not the “scope of coverage,” 
because, once the insurer admitted coverage of the event, the cost to adequately repair the 
damage caused by the admittedly covered event was no longer a coverage question, but a 
question regarding the extent of the loss appropriate for appraisal.  
 
 
Metro. Apts. at Camp Spring, LLC v. Nat'l Sur. Corp., No. 1:14-CV-00107, 2014 WL 
3640908 (E.D. Va. July 17, 2014) – in determining whether the insured waived the right 
to demand appraisal, the court noted that Virginia law provides a procedure that allows 
parties to submit disagreements over a loss amount to appraisal,“a form of arbitration,” 
for a binding determination of the amount of loss. The court further noted that either 
party may demand appraisal unless that right has been waived. The non-moving party 
must prove waiver by showing actual prejudice, caused by delay and substantial litigation 
activity. The court found that neither the insured’s participation in mediation nor the 
filing of the lawsuit and limited discovery conducted was sufficient to meet the burden of 
showing sufficient actual prejudice to constitute waiver. Therefore, the court found that 
the insured had not waived its contractual and statutory right to compel appraisal and that 
the insurer should submit to the appraisal process. (No objections to the magistrate 
judge’s proposed findings of fact and recommendation were filed during the fourteen day 
period as required by Fed. R. Civ. P. 72(b)(2), and therefore, the district court adopted the 
above findings and recommendations of the magistrate judge in full and without 
modification). 
 
 
Coates v. Erie Ins. Exch., 79 Va. Cir. 440 (2009) – the court addressed the meaning of 
“amount of loss” in Va. Code Ann. § 8.2-2105, which requires that all insurance policies 
include an appraisal provision which requires that either party, upon written demand, 
submit a dispute concerning the amount of loss to the appraisal process.  The court held 
that “amount of loss” means, at the very least, more than assigning an itemized cash 
value to each item of lost property.  What must be replaced in order to adequately repair 
damage is not a coverage question, but a question on the extent of loss. 
 
 
HHC Assocs. v. Assurance Co. of Am., 256 F. Supp. 2d 505 (E.D. Va. 2003) – the court 
held that appraisal is triggered only when parties disagree as to the amount of loss, not 
the existence of coverage.  The court noted that other courts interpreting appraisal 
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provisions in insurance contracts have consistently held that issues relating to whether 
coverage was properly denied are legal questions reserved exclusively for a court.   
 
 
Bilicki v. Windsor-Mount Joy Mut. Ins. Co., 954 F. Supp. 129 (E.D. Va. 1996) – among 
other issues, the court held that, under Va. Code Ann. § 38.2-2105, all insurance 
companies are required to include a suit limitation provision in their policies.  The court 
further held that a petition for appointment of an umpire is not a type of action that tolls a 
suit limitation provision, and therefore, an umpire’s ruling is not a condition precedent to 
filing suit.  
 
 
Eden Corporation v. Utica Mutual Insurance Company, 350 F. Supp. 637 (W.D. Va. 
1972) – the court upheld Va. Code Ann. §38.2-2105 concerning standard provisions, 
conditions, stipulations and agreements for fire insurance policies, finding that such 
provisions do not unconstitutionally deprive an insured from a jury determination 
regarding damages.  The court noted that, if an insurer fails to submit the loss to 
appraisal, and the insured is free from fault, then the insured is absolved from compliance 
with the appraisal provision. 
 
 
Hanover Fire Ins. Co. v. Drake, 170 Va. 257 (1938) – the court held that a clause in a 
policy providing for arbitration or appraisement of loss or damage as a condition 
precedent to suit by the policyholder to recover is inserted for the protection of the 
insurer, and as a general rule, may be expressly waived or impliedly waived from the 
acts, omissions, or conduct of the insurer or its authorized agents.  The court found that 
the insurer waived its right to appraisal because the insurer’s appraiser failed to 
participate in the appraisal process. 
 
 
North British & Mercantile Ins. Co. v. Robinett & Green, 112 Va. 754 (1911) – the 
court held that appraisal provisions contained within insurance policies were similar to 
arbitration clauses, and are usually valid.  The court further held that the fire policy gave 
the insurer the right to demand appraisal at any time within 60 days after the proof of loss 
was submitted.   
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