
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
-------------------------------------------------------X  
D’AMICO DRY D.A.C.   : 
      : 
   Plaintiff,  :  
      :   
 - against -              :   
      :  20-cv______ 
MCINNIS CEMENT INC.   : 
      :     
   Defendant.  : 
-------------------------------------------------------X 
 

VERIFIED COMPLAINT 
 

 Plaintiff, D’AMICO DRY D.A.C. (“Plaintiff” or “d’Amico Dry”), by and through its 

attorneys, Tisdale Law Offices, LLC, as and for its Verified Complaint against the Defendant, 

MCINNIS CEMENT INC. (“Defendant” or “McInnis Cement”), alleges, upon information and 

belief, as follows: 

JURISDICTION AND VENUE 

 1. This is an admiralty and maritime claim within the meaning of Rule 9(h) of the 

Federal Rules of Civil Procedure and 28 U.S.C. § 1333 since the claim for which security is sought 

arises out of a Charter Party dated 10 February 2017, the breach of which gives rise to a maritime 

claim. 

 2. As will be discussed more fully herein, Plaintiff commenced expedited arbitration 

against Defendant in accordance with the Charter Party, the Federal Arbitration Act 9 U.S.C. § 1 

et seq. and the rules of the Society of Maritime Arbitrators, of New York (“SMA”) by appointing 

an arbitrator and demanding that Defendant do the same. Defendant has now appointed its 

arbitrator but has declined the request for expedited arbitration.   
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 3. A true copy of the Charter Party is attached hereto as Exhibit 1 and will be 

specifically identified infra.     

 4. Venue is proper in this district because there is or will be during the pendency of 

this action property due and owing to the Defendant within this district and in the hands of a non-

party garnishee, namely National Bank of Canada New York Branch located in New York, which 

has an office and place of business within this Judicial District.   

 5. It is believed that non-party Garnishee National Bank of Canada New York Branch  

may be holding property subject to this maritime attachment since Defendant banks with National 

Bank of Canada New York Branch located in New York and has used this account in the near past 

in transactions with Plaintiff.  

PARTIES 

 6. Plaintiff d’Amico Dry is a foreign corporation organized and existing under the law 

of Ireland with an office and principal place of business in Ireland.  At all material times, d’Amico 

Dry has had an agent d’Amico Shipping USA Ltd (“d’Amico USA”) located in Stamford, 

Connecticut. 

 7. Upon information and belief, Defendant McInnis Cement is a Canadian business 

entity with a principal place of business in Montreal, Quebec.  At all material times, McInnis 

Cement has had an agent McInnis USA Inc, which is a Delaware corporation with its principal 

place of business in Stamford, Connecticut.  McInnis USA is believed to lease premises located at 

50 Oak Point Ave, The Bronx, New York.     

DEFENDANT’S BREACH OF THE CHARTER PARTY 

 8. On or about 10 February 2017, Plaintiff entered a charter party with Defendant for 

the charter of the CIELO DI GASPESIE (“Vessel”), for the carriage of between 31,500 and 34,000 
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metric tons cement on consecutive voyages between Port Daniel, Quebec, Canada and Providence, 

Rhode Island and/or The Bronx, New York commencing on February 15, 2018 up to and including 

December 31, 2021.  See Exhibit 1.    Each voyage was estimated to take approximately 15 days, 

all going well. 

 9. The Charter Party was negotiated between representatives of d’Amico USA and 

McInnis USA through brokers, BRS USA, in Stamford, CT. The Charter Party was signed by 

Luciano Bonaso, the Chief Executive Officer of d’Amico Dry from Monte Carlo, Monaco and 

Mark Newhart, identified as the Vice President of McInnis Cement.  

 10. With the exception of some communications with McInnis personnel located in 

New York when the Plaintiff’s Vessel was preparing to call in New York to discharge cargo, all 

communications concerning this Charter Party were with McInnis USA in Stamford, CT or with 

McInnis Cement in Quebec, Canada.   

 11. The vast majority of communications with Defendant concerning this Charter Party 

were conducted with McInnis Cement personnel in Quebec.   

 12.  Although the Defendant had agreed to load between 31,500 and 34,000 metric tons 

of cement on board the Vessel for each voyage, Defendant loaded an average of approximately 

28,000 metric tons of cargo, resulting in significant “deadfreight” charges to the Defendant 

throughout the charter period.  In addition, although Defendant agreed to load cargo at the rate of 

20,000 metric tons per weather working day and discharge the cargo at 10,000 metric tons per 

weather working day (in order to make the anticipated 15 day roundtrip voyage), an average 13 

additional days were spent at the load or discharge ports per voyage to load and discharge the short 

loaded quantity of cement resulting in substantial demurrage charges to the Defendant throughout 

this Charter.  Instead of the guaranteed minimum of 47 and maximum of 66 voyages which should 
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have taken place between February15, 2018 and May 1, 2020, only 26 voyages have been 

performed.  Because of Defendant’s inability to perform as agreed in the Charter Party, upon 

information and belief, Defendant has chartered other vessels which it believes are better suited to 

load and discharge at its terminals, despite being obligated to perform its agreed obligations until 

December 31, 2021 in accordance with  its charter with Plaintiff.  

13.  On April 17, 2020, Defendant McInnis Cement notified Plaintiff D’Amico of its 

declaration of force majeure pursuant to Clause 34 of the Charter due to what Defendant alleged 

are the extraordinary and unprecedented impacts of COVID-19 on McInnis Cement’s operations 

and cement shipments in the Northeastern United States. Defendant contends that the force 

majeure event may preclude its employment of the Vessel until the conclusion of the Charter, 

December 31, 2021.  Exhibit 2. 

 14.   Defendant’s declaration of force majeure under Clause 34 due to the current Covid-

19 pandemic was unwarranted and simply another tactic to continue to justify its cancelation of 

the Charter because of its inability to perform its obligations thereunder.   

 15.  The declaration of the force majeure under Clause 34 does not afford the Defendant 

the right to suspend the contract under these circumstances.   

 16.  Further, Defendant has failed to demonstrate, and cannot demonstrate, that their 

business has been frustrated in such a way as to be afforded relief under the force majeure 

provisions of this Charter.   

 17. Defendant’s alleged inability to perform is unrelated to COVID-19, and has existed 

throughout its attempted performance under the Charter. 

 18. Defendant has offered no explanation for its continued failure to perform its 

obligations under the Charter Party.    
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 19. As a result, Defendant has breached the Charter Party dated 10 February 2017 and 

Plaintiff has commenced arbitration in accordance with same. Exhibit 3. Plaintiff has requested 

expedited arbitration, a recognized feature of maritime arbitration when the parties so agree, to 

address the Defendant’s declaration of force majeure, but the Defendant has declined that request.  

Exhibit 4.  Instead, Defendant proposes that the parties delay arbitration until McInnis Cement’s 

declares the force majeure event concluded.  Exhibit 4.  

 20. The Charter Party provides for arbitration in New York and the application of U.S. 

maritime law.    

 21. The Society of Maritime Arbitrators (“SMA”) routinely awards attorneys’ fees and 

arbitrator’s fees to prevailing parties. 

RULE B MARITIME ATTACHMENT 

 22. Given the factual background set out above, Defendant is liable in damages to pay 

the following sums to Plaintiff:  

 A. Cleaning from Cement to prepare the holds  
for the carriage of the next cargo    $  272,500 

 
 B. Differential of cost between marine gasoil  

and low sulfur fuel oil as the vessel was  
supposed to trade ECA area for the next 18 months  $   15,000 
 

 C. Estimated loss of charter hire/freight from  
May 15, 2020 until December 31, 2021   $3,705,000 
 

 D.  Interest at 6%       $   239,550 

 E. Legal fees       $   500,000 

 F. Arbitrators fees      $   250,000 

TOTAL         $4,982,050 
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 23. Plaintiff sent its invoices for sums owed under the Charter Party to McInnis Cement 

care of its agent McInnis USA.  Invoices have traditionally been paid on behalf of McInnis Cement 

from the account of McInnis USA at National Bank of Canada’s New York branch. 

 24. Upon information and belief, non-party Garnishee National Bank of Canada has 

offices and places of business this Judicial District.  Based on this information, it is believed that 

Defendant holds assets at National Bank of Canada New York Branch. 

 25. Upon information and belief, Defendant holds bank accounts or other assets or 

property at National Bank of Canada in this District.  See Exhibit 5, Redacted National Bank of 

Canada instructions.  

 26.  As evidenced by the Redacted National Bank of Canada payment advices, 

Defendant maintains one or more bank accounts at National Bank of Canada New York branch.    

 27. Since Defendant has used National Bank of Canada New York branch to perform 

banking transactions with Plaintiff in the past, Plaintiff believes that National Bank of Canada may 

be holding funds, accounts, credits, or other property of Defendant in New York.   

 28. Upon information and belief, Garnishee National Bank of Canada New York 

branch holds property belonging to Defendant in this District.   

 29.   Plaintiff seeks security for its already commenced New York arbitration 

proceedings.   

 30. Although Defendant is believed to lease property within New York, it cannot be 

found within the district within the meaning of Supplemental Admiralty Rule B.  Plaintiff has filed 

herewith a Memorandum of Law which addresses this issue.  

 31. As stated on its website, Defendant’s affiliated entity McInnis USA Inc. maintains 

its headquarters in Stamford, Connecticut.  Defendant does not appear to have a physical presence 
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in the Southern District of New York other than leased premises located at 50 Oak Point Ave, 

Bronx, New York.   

 32. As demonstrated by the attached declaration, Plaintiff has attempted to search for 

the Defendant in this Judicial District, but has been unable to locate an agent for service of process 

or evidence that Defendant is subject to general personal jurisdiction in NY that would subject 

Defendant to being “found” within the District within the meaning of Rule B.   

 33. The Defendant cannot be found within this District within the meaning of Rule B 

of the Supplemental Rules for Certain Admiralty and Maritime Claims of the Federal Rules of 

Civil Procedure, but, upon information and belief, Defendant has, or will have during the pendency 

of this action, assets within this District and subject to the jurisdiction of this Court, held in the 

hands of a garnishee within the District including but not limited to National Bank of Canada New 

York branch.   

 34. The Plaintiff seeks an order from this Court directing the Clerk of Court to issue 

Process of Maritime Attachment and Garnishment pursuant to Rule B of the Supplemental Rules 

for Certain Admiralty and Maritime Claims, attaching, inter alia, any property of the Defendant 

held by National Bank of Canada New York branch.  or any other garnishees within the District 

for the purpose of obtaining security for the soon to be commenced arbitration proceedings.   

WHEREFORE, Plaintiff prays: 

 A. That process in due form of law issue against the Defendant, citing it to appear and 

answer under oath all and singular the matters alleged in the Verified Complaint, failing which 

default judgment be entered against it in the sum of US $4,982,050; 

 B. That since the Defendant cannot be found within this District pursuant to Rule B of 

the Supplemental Rules for Certain Admiralty and Maritime Claims, this Court issue an Order 
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directing the Clerk of Court to issue Process of Maritime Attachment and Garnishment pursuant 

to Rule B of the Supplemental Rules for Certain Admiralty and Maritime Claims, also pursuant to 

the United States Arbitration Act, 9 U.S.C. §§ 1 and 8, attaching all goods, chattels, credits, letters 

of credit, bills of lading, funds, effects, debts and monies, tangible or intangible, or any other funds 

up to the amount of US $4,982,050 belonging to, due or being transferred to, from, or for the 

benefit of the Defendant MCINNIS CEMENT INC. including but not limited to such property as 

may be held, received or transferred in Defendant’s name or as may be held, received or transferred 

for its benefit at, moving through, or within the possession, custody or control of NATIONAL 

BANK OF CANADA NEW YORK BRANCH  or any banking/financial institutions and/or other 

institutions or such other garnishees to be named, and that all persons claiming any interest in the 

same be cited to appear and pursuant to Supplemental Admiralty Rule B answer the matters alleged 

in the Verified Complaint. 

 C. That this Court award Plaintiff the attorneys’ fees and costs incurred in this action; 

and 

 D. That the Plaintiff have such other, further and different relief as the Court deems 

just, proper and equitable. 

Dated: New York, NY 
 May 14, 2020 
 
       Attorneys for Plaintiff, 
       D’AMICO DRY D.A.C.  
        
 
      By: ___________/s/____________________ 
       Thomas L. Tisdale (TT5263) 
       Tisdale Law Offices, LLC 
       200 Park Avenue, Suite 1700 
       New York, NY  10166 

Tel:  212-354-0025 
       ttisdale@tisdale-law.com 
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ATTORNEY'S VERIFICATION 

Thomas L. Tisdale, an attorney duly authorized to practice before this Honorable Court, 

under the penalty of perjury of the laws of the United States, declares as follows: 

I. My name is Thomas L. Tisdale. 

2. I am over 18 years of age, of sound mind, capable of making this Verification, and 

fully competent to testify to all matters stated herein. 

3. I am an attorney at Tisdale Law Offices, LLC, attorneys for the Plaintiff. 

4. I have read the foregoing Verified Complaint and know the contents thereof and 

believe the same to be true and accurate to the best of my knowledge, information 

and belief. 

5. The reason why this Verification is being made by the deponent and not by the 

Plaintiff is that the Plaintiff is a business organization with no officers or directors 

now within this District. 

6. The source of my knowledge and the grounds for my belief are the statements made, 

and the documents and information received from, the Plaintiff and agents and/or 

representatives of the Plaintiff. 

7. I am authorized to make this Verification on behalf of the Plaintiff. 

8. The foregoing is true and correct under penalty of perjury of the laws of the United 

States of America. 

Dated: May~' 2020 
NewYork,NY 
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CODE NAME:  Gencon 

 

RECOMMENDED 

Adopted by the Documentary Committee of the 

Chamber of Shipping of the United Kingdom 

 

 

 

FIRST ORIGINAL 

 

 

Issued to come into force for fixtures on and after 15th September 1922 
 

The Documentary Council of the Baltic and White Sea Conference 
(The Baltic and International Maritime Conference) 

 

UNIFORM GENERAL CHARTER 
AS REVISED 1922 

 

(only to be used for trades for which no approved form is in force) 

 

                                                                                                              …Stamford, CT, February 10, 2017 

Owners   1.  IT IS THIS DAY MUTUALLY AGREED between …..D’Amico Dry D.A.C. 1 

 ...Dublin… 2 

 Owners of the steamer or motor-vessel …”D’AMICO TBN” (See Clause 43) 3 

 of ….. tons gross/net Register and carrying about ….. tons of deadweight cargo, 4 

Position now trading ….. 5 

Charterers expected ready to load under this Charter about ….. 6 

 and Messrs. ….. McInnis Cement Inc., 1350 René-Lévesque Blvd West, Suite 205 

Montreal (Quebec) H3G 2W2, Canada 

 ….. 

7 

Where to as Charterers, 8 

Load That said vessel shall proceed to one (1) good safe berth Port Daniel where there is 40.0 ft 

salt water arrival draft.  Owners to satisfy themselves of port restrictions at load ports. 

9 

 ….. or so near thereto as she may safely get and lie 10 

Cargo always afloat, and there load upto a full and complete cargo (if shipment of deck cargo 11 

 Agreed same to be at Charterers’ risk) of One/Two grades of Bulk Cement to be loaded for  12 

 each lifting.  In case of two grades, cargo split to be arranged in order to ensure maximum 

cargo intake. 

13 

 Period:   14 

 Firm period consisting of consecutive voyages starting from February 15th, 2018 up to and 

including December 31st, 2021.   (See Clause 20) 

15 

 (Charterers to provide all mats and/or wood for dunnage and any separations required,  16 

 the Owners allowing the use of any dunnage wood on board if required) which the  17 

 Charterers bind themselves to ship, and being so loaded the vessel shall proceed to one (1)  18 

 safe berth New Oak Point, McInnis Cement Berth, New York where there is 34.5 ft.  19 

Destination brackish water arrival draft. Or in Charterers’ option, one (1) safe berth Providence, where 20 

 there is 40.0 ft. brackish water arrival draft. Owners to satisfy themselves of port restrictions 21 

 at discharge ports. (Also see Clause 20) 22 

 as ordered on signing Bills of Lading or so near thereto as she may safely get and  23 

 lie always afloat and there deliver the cargo on having been being paid freight – on 

delivered/intaken  

24 

 quantity as follows (See Clause 17)  25 

Rate of  …         26 

Freight ….. 27 

 ….. 28 

   2.  Owners are to be responsible for loss of or damage to the goods or for 29 

Owners’ delay in delivery of the goods only in case the loss, damage or delay has been caused 30 

Responsibility by the improper or negligent stowage of the goods (unless stowage 31 

Clause performed by shippers or their stevedores or servants) or by personal want of due diligence on 

the 

32 

 part of the Owners or their Manager to make the vessel in all respects seaworthy 33 
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l p
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p
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t d
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 c
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c
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t c
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 d
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. C
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 p
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 b
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 c
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 c
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t c
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 d
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 c

o
s
t o

f firs
t o

p
e

n
in

g
 a

n
d

 la
s
t c
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t c
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 c
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f c
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 c
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 p
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 p
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 p
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c
e
e

d
 h

e
r v

o
y
a

g
e

, th
a
n

 a
ll s

u
c
h
 tim

e
 lo

s
t to

 c
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 d
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 c
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 c
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ADDITIONAL CLAUSES TO THE MV “D’AMICO TBN” 
DATED DECEMBER 6, 2016  

Year 2 

=======  

Jan 01st, 2019 up to and including December 31st, 2019  

- Owners will proceed each voyage with utmost dispatch.  Cargoes are moved on a consecutive 

round voyage basis with an estimated total voyages during this contract period of minimum 20 

and maximum 30 voyages, all going well and subject to unforeseen circumstances beyond the 

control of Owners 

- Shipment size 31,500 metric tons up to max 34,000 metric tons cement in Owners' option. 

 

Year 3 

=======  

Jan 01st, 2020 up to and including December 31st, 2020  

- Owners will proceed each voyage with utmost dispatch.  Cargoes are moved on a consecutive 

round voyage basis with an estimated total voyages during this contract period of minimum 20 

and maximum 30 voyages, all going well and subject to unforeseen circumstances beyond the 

control of Owners 

- Shipment size 31,500 metric tons up to max 34,000 metric tons cement in Owners' option. 

 

Year 4 

=======  

Jan 01st, 2021 up to and including December 31st, 2021  

- Owners will proceed each voyage with utmost dispatch.  Cargoes are moved on a consecutive 

round voyage basis with an estimated total voyages during this contract period of minimum 20 

and maximum 30 voyages, all going well and subject to unforeseen circumstances beyond the 

control of Owners 

- Shipment size 31,500 metric tons up to max 34,000 metric tons cement in Owners' option. 

  

Shifting time from anchorage to load berth not to count as laytime or turntime or time on 

demurrage.  

  

Twelve (12) hours turn time both ends, unless sooner commenced in which case prior time used 

to count.   

    

Load:  

One (1) safe berth SB Port Daniel, 40.0 ft. saltwater arrival draft 

20,000 metric tons per weather working days Sundays and holidays included.  

D/A’s are capped at maximum USD 30,000 

  

Discharge:   

One (1) safe berth New Oak Point, McInnis Cement Berth, New York, 34.5 ft.  brackish water 

arrival draft 

10,000 metric tons per weather working day Sundays and holidays included.   

Inbound voyage via East River and Outbound voyage via Long island sound. 

D/A’s are capped at maximum USD 55,000. 
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 c
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 c
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c
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re
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 c
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 b
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e
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c
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 re
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 d
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 c

o
n
tro

l o
f th

e
 C

h
a

rte
re

rs
.  

E
) If o

rd
e
re

d
 b

y
 th

e
 p

o
rt o

r te
rm

in
a
l a

u
th

o
ritie

s
 o

r o
th

e
r c

o
m

p
e
te

n
t a

u
th

o
rity

, a
ll o

v
e

rtim
e

 

e
x
p

e
n

s
e
s
 s

h
a
ll b

e
 fo

r th
e
 C

h
a
rte

re
rs

’ a
c
c
o
u

n
t.  

  @ 
Case 1:20-cv-03731-VEC   Document 1-1   Filed 05/14/20   Page 13 of 24



A
D

D
IT

IO
N

A
L
 C

L
A

U
S

E
S

 T
O

 T
H

E
 M

V
 “D

’A
M

IC
O

 T
B

N
” 

D
A

T
E

D
 D

E
C

E
M

B
E

R
 6

, 2
0

1
6

 
 

2
4
. 

It is
 u

n
d

e
rs

to
o
d
 o

w
n

e
rs

 a
re

 re
s
p
o

n
s
ib

le
 to

 p
a
y
 fo

r u
s
u
a

l/ c
u

s
to

m
a
ry

 p
o
rt 

c
h

a
rg

e
s
/e

x
p

e
n

s
e
s
/v

e
s
s
e
l's

 d
is

b
u
rs

e
m

e
n
ts

, a
s
 w

e
ll a

s
 s

h
ip

's
 h

u
s
b

a
n

d
ry

 m
a
tte

rs
. A

n
y
 e

x
tra

 

e
x
p

e
n

s
e
s
 in

c
u
rre

d
 a

b
o

v
e

 th
e
 a

g
re

e
d
 C

a
p
p

e
d

 D
/A

 ra
te

s
 to

 b
e
 fo

r C
h

a
rte

re
rs

 a
c
c
o

u
n

t.  

H
u

s
b
a

n
d

ry
 m

a
tte

rs
/o

w
n

e
r e

x
p

e
n

s
e
s
 a

lw
a

y
s
 to

 b
e

 fo
r O

w
n

e
rs

 a
c
c
o

u
n

t.   

 2
5
. 

T
h

e
 M

a
s
te

r a
n
d

/o
r O

w
n

e
rs

 s
h

a
ll g

iv
e

 d
a
ily

 n
o
tic

e
 o

f E
.T

.A
. a

t lo
a
d

in
g

/d
is

c
h
a

rg
e

 p
o
rt to

 th
e
 p

o
rt 

a
g

e
n
ts

/b
ro

k
e

rs
 w

h
o
 w

ill th
e
n

 p
a

s
s
 s

a
m

e
 o

n
 to

 C
h
a

rte
re

r’s
 a

n
d
 a

ls
o

 a
d

v
is

e
 o

f a
n
y
 c

h
a
n
g

e
s
 in

 

E
.T

.A
.  

  Im
m

e
d
ia

te
ly

 o
n
 s

a
ilin

g
 fro

m
 th

e
 lo

a
d

in
g

 p
o
rt, th

e
 M

a
s
te

r a
n
d

/o
r O

w
n

e
rs

 s
h

a
ll c

a
b
le

/te
le

x
 th

e
 p

o
rt 

A
g

e
n
ts

 a
t th

e
 d

is
c
h

a
rg

in
g
 p

o
rt e

a
c
h
 v

e
s
s
e
l’s

 s
a

ilin
g
 d

a
te

/s
a

ilin
g

 tim
e
/q

u
a
n
tity

 o
f c

a
rg

o
 

lo
a
d

e
d

/v
e

s
s
e
l’s

 E
.T

.A
. a

t th
e
 d

is
c
h

a
rg

in
g

 p
o
rt.  

  T
h

e
 M

a
s
te

r a
n
d

/o
r O

w
n

e
rs

 s
h

a
ll a

ls
o
 g

iv
e

 th
e
 a

b
o
v
e

 p
a

rtie
s
 4

8
/3

6
/2

4
/1

2
 (fo

rty
-e

ig
h
t/th

irty
-

s
ix

/tw
e

n
ty

-fo
u
r/tw

e
lv

e
) h

o
u

rs
’ n

o
tic

e
 o

f E
.T

.A
. a

t th
e
 d

is
c
h

a
rg

in
g

 p
o
rt a

n
d

 a
ls

o
 a

d
v
is

e
 o

f a
n
y
 

c
h

a
n

g
e
 in

 E
.T

.A
.  

  C
h

a
rte

re
rs

 a
g

e
n
ts

 a
t lo

a
d

/d
is

c
h

a
rg

e
 –

 O
w

n
e
rs

 h
a
v
e

 rig
h

t to
 a

p
p

o
in

t p
ro

te
c
tiv

e
 a

g
e

n
ts

. 

 A
g

e
n
ts

 a
t lo

a
d

p
o

rt –
 M

C
A

 

 A
g

e
n
ts

 a
t d

is
c
h

a
rg

e
 p

o
rt - re

v
e

rtin
g

 

  2
6
.  

O
w

n
e
rs

 a
re

 to
 a

rra
n
g

e
 p

a
y
m

e
n
ts

 o
f e

s
tim

a
te

d
 d

is
b

u
rs

e
m

e
n
ts

 a
t lo

a
d

in
g
 a

n
d
 d

is
c
h

a
rg

in
g

 p
o
rts

 

in
 a

d
v
a

n
c
e

.  

  2
7
. V

e
s
s

e
l N

o
m

in
a
tio

n
 

P
e

rfo
rm

in
g

 v
e

s
s
e
l: D

’A
M

IC
O

 T
B

N
 

 A
 s

in
g

le
 v

e
s
s
e
l w

ill b
e
 u

s
e
d

 to
 p

e
rfo

rm
 th

e
 c

o
n
tra

c
t o

n
 a

 c
o

n
s
e

c
u
tiv

e
 v

o
y
a

g
e
 b

a
s
is

. U
p

o
n

 

c
o

m
p

le
tio

n
 o

f d
is

c
h

a
rg

e
 a

n
d

 c
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ADDITIONAL CLAUSES TO THE MV “D’AMICO TBN” 
DATED DECEMBER 6, 2016  

The owners to endeavor to complete the necessary knockdown of holds after discharge with 

utmost dispatch as the situation allows, weather permitting in order to provide a fast turnaround 

time at their time and expense.  

  

Charterers to provide Owners with the following notices for the intended start date of this 

contract.  180 / 90 approximate notice with an intended 15 day laycan. Charterers to confirm a 

definite 15 day window latest 70 days prior to the commencement of laycan.  Preliminary 

planned laycan is 15 February 2018 / 01 March 2018. 

 

Owners to nominate the performing vessel latest 15 days before the first lay day along with the 

cargo intake quantity and pre stow plan.  

Same subject to shippers/ Charterers /receivers approvals latest within 24 hours Saturday, 

Sundays and holidays exempted after receiving same within office hours (09:00-18:00) 

SATSHEX in Stamford and Montreal, same not to be unreasonably withheld.  

  

On nomination, charterers to provide: 

-full description  

-hatch sizes and number of same and holds  

-hatch type  

-class/P&I club 

-number of hatches and holds:  

-last three cargoes  

-last three port calls 

-intended cargo intake and stow plan  

-present position and eta loading port 

-vessel's declared cargo intake  

-location of cement holes and diagram/drawing of same on vessels hatches 

-owners to advise full ownership chain of performing vessel on nomination 

-all trading certificates for the vessel 

  

Performing vessel to be/have: 

-max 183 m loa 

-max 30 m beam 

-max 20 yrs. 

-geared with minimum 4 x 30 mt cranes, same to service all holds where cargo is stowed, each 

crane serving all hatches simultaneously and independently. Owners warrant that vsls SWL can 

maintain this lifting capacity.  

-classed highest Lloyds or equivalent by a member of the IACS for entirety of voyage.  

-fully ism and P&I covered for the duration of the voyage. 

-P&I club intl group members only. 

-no centerline beam/bulkheads/fittings/obstructions in holds. 

-suitable in all respects for all load and discharge ports.  

-suitable for pneumatic/siwertell discharge in Providence and NY.  If needed, the vessel will also 

be capable of using shore grabs attached to vessels cranes for discharge at additional ports if 

needed.  Same not to be unreasonably withheld and will be computed on a round voyage basis. 

-no twin hatches. 

-vessel has Macgregor type or similar folding fore and aft hatch covers. 
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 c
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p
p
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d

 d
e
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d
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o
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 c
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a
v
e
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o
s
s
e
s
s
io

n
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ll n
e
c
e
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s
a
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 c
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 c
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e
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 c
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p
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 m
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c
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 b
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 p
o

rts
 O

w
n

e
rs

 s
h

a
ll, w

ith
o
u

t c
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a
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 c
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te
c
t th

e
 c
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 d
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rg
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   2
8
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e

le
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  2
9
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n
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s
u
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n
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n
 c
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o
 d
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s
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d
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r c
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e
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w
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u
c
h
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s
u
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n
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e
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 c
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o
u
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 d
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e
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 c
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c
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 d
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d
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 b
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e
n
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d
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e
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h
e
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a
s
te
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e
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s
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 c

a
u
s
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d
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e
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a
m
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o
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s
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c
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e
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g
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d
 d
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m
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c
u
rre

d
 b
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h
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rs

 s
h
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ll n
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t b
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v
e
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m
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g

e
 c
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 b
e
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e
e
n
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w

n
e
rs
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n
d
 s

te
v
e

d
o
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s
.  

  C
h

a
rte

re
rs

 to
 a

s
s
is

t O
w

n
e
rs

, if p
o
s
s
ib

le
, to

 s
e
ttle

 c
la

im
s
 b

e
tw

e
e
n

 O
w

n
e
rs

 a
n
d

 S
te

v
e

d
o

re
s
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c
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 d
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 c
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r d
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r re
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 c
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 p
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 c
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g
 to
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 d
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s
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e
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u
g

u
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4
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2
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a

g
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e
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u
le
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e
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u

le
s
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e
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d

e
d

 b
y
 th

e
 P

ro
to
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n
e
d
 a

t B
ru

s
s
e

ls
, F
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1
9
6

8
 (th

e
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a
g

u
e
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is
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y
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u
le

s
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n
d

 w
h
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h
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 c
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p
u
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o
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p
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n
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f c
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n
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d
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u
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 c
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b
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h

e
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g

u
e
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a

c
te

d
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 c
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u
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e
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h
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h
e
n
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o
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u
c
h
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n
a

c
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e
n
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e

 in
 th

e
 c

o
u
n

try
 o
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e
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o
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f lo
a
d

in
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, th
e

 c
o
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 o
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f d
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d
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c
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c
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g
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n
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e
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9
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4
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n
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e
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n
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e
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e
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 b
y
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e
 1

9
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ro
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3
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A
ll B

ills
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f L
a
d

in
g
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s
u

e
d
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 p
u
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u

a
n

c
e
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f th
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h

a
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a
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g

 c
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u
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e
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u

b
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c
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ll te
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s
, p

ro
v
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io
n
s
, e

x
c
e

p
tio

n
s
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c
lu

d
in

g
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e
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tio
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 c
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u
s
e

 o
f th

e
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h
a
rte
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a
te
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o
v
e

m
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e
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2
 a

n
d

 th
e
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e
n
e
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l C
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u
s
e
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a

ra
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o
u
n

t (1
9
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  3
4
. F

o
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e
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a
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u
re

 C
la

u
s

e
 

N
e

ith
e
r th

e
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e
s
s
e
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e
r M

a
s
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r o
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w
n

e
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, n
o
r th

e
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h
a

rte
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r R
e

c
e
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e
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h

a
ll b

e
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s
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o

n
s
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s
s
 o

f o
r d

a
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a
g

e
 o

r d
e
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ilu
re

 to
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u
p
p

ly
, lo

a
d
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c
h

a
rg

e
 o

r d
e

liv
e

r th
e
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a
rg

o
 a

ris
in

g
 

o
r re

s
u
ltin

g
 fro

m
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c
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 o
f G

o
d
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c
t o

f W
a
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c
t o

f p
u

b
lic

 e
n
e

m
ie

s
, p
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te

s
 o

r a
s
s
a
ilin

g
 th

ie
v
e

s
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a
rre

s
t o

r re
s
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in
t o

f p
rin

c
e

s
, ru

le
rs

 o
r p

e
o

p
le
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e
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u
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 u

n
d

e
r le

g
a

l p
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c
e
s
s
, p
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v
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e
d
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o

n
d
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e
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r c
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o
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c
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u
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c
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il C
o

m
m

o
tio

n
s
; e

a
rth

q
u

a
k
e

s
; e

x
p

lo
s
io

n
s
; p

re
fe
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c
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e
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e
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c
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e
re

o
f; fa

ilu
re

 o
f s

u
p
p

ly
; c
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p
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 d
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e
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 b
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u
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c
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a
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r c
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r b
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 c
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n
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 b
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 b
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p
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 c
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 p
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 b
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 c
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 c
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c
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 d
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k
s
 a

re
 to

 b
e
 s

trip
p

e
d

, u
n
le

s
s
 o

th
e
rw

is
e

 

a
g
re

e
d

 e
ls

e
w

h
e
re

 in
 th

is
 C

h
a
rte

r P
a

rty
. T

h
e
 v

e
s
s
e
l is

 n
o
t to

 fill, e
m

p
ty

 o
r tra

n
s
fe

r to
 ta

n
k
 o

r a
n
y
 

o
th

e
r c

o
m

p
a
rtm

e
n
ts

, a
n
y
 fre

s
h
 w

a
te

r, b
a
lla

s
t o

r b
u

n
k
e
rs

 w
h

ile
 s

u
rv

e
y
o

rs
 a

re
 ta

k
in

g
 d

ra
ft 

re
a
d

in
g

s
 a

n
d

/o
r ta

n
k
 s

o
u
n

d
in

g
s
.  

  V
e

s
s
e
l w

ill p
re

s
e

n
t a

 c
e
rtifie

d
 c

a
lib

ra
tio

n
 s

c
a

le
 fo

r a
ll ta

n
k
s
, in

c
lu

d
in

g
 fo

re
 a

n
d
 a

ft p
e
a
k
 ta

n
k
s
, 

d
o
u

b
le

-b
o
tto

m
 ta

n
k
s
, d

e
e

p
ta

n
k
s
 a

n
d
 w

in
g

ta
n
k
s
. P

lim
s
o

ll m
a

rk
s
, d

ra
ft m

a
rk

s
 fo

rw
a

rd
, a

ft a
n
d

 

a
m

id
s
h

ip
s
 o

n
 b

o
th

 s
id

e
s
 o

f th
e
 v

e
s
s
e
l a

re
 to

 b
e
 c

le
a
rly

 c
u

t a
n
d
 m

a
rk

e
d
 o

n
 s

h
e
ll p

la
n
tin

g
. E

a
c
h
 

v
e

s
s
e
l is

 to
 fu

rn
is

h
 a

 C
a
p

a
c
ity

 P
la

n
 a

n
d

 D
is

p
la

c
e
m

e
n
t S

c
a

le
 a

n
d
 s

a
m

e
 a

re
 to

 b
e
 c

e
rtifie

d
 b

y
 th

e
 

M
a

s
te

r a
s
 to

 th
e

ir a
c
c
u

ra
c
y
 a

t th
e
 tim

e
 o

f lo
a
d

in
g

.  

  A
n

y
 e

x
tra

 c
o

s
ts

 in
c
u
rre

d
 a

n
d

/o
r tim

e
 lo

s
t b

y
 th

e
 v

e
s
s
e
l’s

 fa
ilu

re
 to

 c
o
m

p
ly

 w
ith

 th
is

 c
la

u
s
e

 s
h

a
ll 

b
e
 fo

r th
e
 O

w
n

e
rs

’ a
c
c
o
u
n

t.  

  T
h

e
 M

a
s
te

r o
r h

is
 a

u
th

o
riz

e
d
 re

p
re

s
e
n

ta
tiv

e
 is

 to
 p

re
s
e

n
t to

 th
e
 d

o
c
k
m

a
s
te

r a
n
d
 th

e
 C

h
a

rte
re

rs
’ 

A
g

e
n
ts

 a
t th

e
 lo

a
d

in
g

 p
o
rt a

 lo
a
d

in
g

 p
la

n
 b

y
 c

o
m

p
a

rtm
e

n
t a

n
d

 o
n
 c

o
m

p
le

tio
n
 o

f lo
a
d

in
g
 a

 

c
a

lc
u

la
tio

n
 o

f th
e
 v

e
s
s
e
l’s

 s
a

lt w
a

te
r a

rriv
a

l d
ra

ft a
t th

e
 n

e
x
t d

is
c
h

a
rg

in
g

 p
o

rt b
a
s
e

d
 o

n
 e

s
tim

a
te

d
 

b
u
n

k
e
r a

n
d
 w

a
te

r c
o

n
s
u
m

p
tio

n
 a

n
d
 a

n
tic

ip
a
te

d
 b

a
lla

s
t c

h
a
n

g
e

s
 fo

r trim
 p

u
rp

o
s
e

s
.  

   3
8
. W

in
te

r N
a

v
ig

a
tio

n
 C

la
u

s
e

 

O
w

n
e
rs

 a
re

 a
w

a
re

 th
a
t th

is
 c

o
n
tra

c
t in

v
o

lv
e

s
 th

e
 b

re
a

c
h

 o
f IN

L
 a

n
d
 fro

m
 tim

e
 to

 tim
e
 in

 w
in

te
r 

c
o

n
d

itio
n
s
. T

h
e
 p

e
rfo

rm
in

g
 v

e
s
s
e
l is

 re
q

u
ire

d
 to

 fo
llo

w
 s

ta
n
d

a
rd

 o
p

e
ra

tin
g

 p
ro

c
e
d

u
re

s
 fo

r c
o

ld
 

w
e

a
th

e
r a

n
d

 ic
e
 n

a
v
ig

a
tio

n
. 

V
e

s
s
e
l s

h
a
ll n

o
t fo

rc
e

 ic
e
 b

u
t s

h
a
ll fo

llo
w

 ic
e

b
re

a
k
e

rs
/ic

e
 tu

g
s
 th

ro
u
g

h
 b

ro
k
e

n
 ic

e
 o

n
ly

. O
w

n
e
rs

 

to
 p

ro
v
id

e
 th

e
 v

e
s
s
e
l th

e
 s

e
rv

ic
e

s
 o

f a
n
 ic

e
 a

d
v
is

o
r if re

q
u

ire
d
 b

y
 th

e
 m

a
s
te

r. T
h

e
 s

h
ip

 w
ill 

re
c
e
iv

e
 o

n
 b

o
a

rd
 in

 d
u

e
 tim

e
 ic

e
 a

n
d
 w

e
a
th

e
r c

h
a
rts

 a
n
d

 fo
re

c
a
s
ts

 a
c
c
o
rd

in
g
 to

 th
e
 s

h
ip

s
' 

itin
e
ra

rie
s
 a

n
d
 b

e
fo

re
 s

h
ip

 e
n

te
rs

 w
a

te
rs

 w
h

e
re

 ic
e
 c

a
n
 b

e
 a

 p
ro

b
le

m
. 

O
w

n
e
rs

 to
 e

n
s
u

re
 th

a
t th

e
 v

e
s
s
e
l is

 p
re

p
a
re

d
 fo

r tra
d
in

g
 in

 c
o

ld
 w

e
a
th

e
r - h

y
d

ra
u

lic
s
/ fire

 

lin
e
s
/b

a
lla

s
t w

a
te

r e
tc

. in
c
lu

d
in

g
 s

u
ffic

ie
n
t c

lo
th

in
g

 fo
r th

e
 c

re
w

.  

T
h

e
 M

a
s
te

r a
n
d

 O
w

n
e
rs

 m
u

s
t c

o
n
s
id

e
r a

ll a
v
a

ila
b

le
 in

fo
rm

a
tio

n
 a

n
d
 e

x
p

e
rtis

e
, in

c
lu

d
in

g
 th

a
t o

f 

th
e
 ic

e
 a

d
v
is

o
r o

r c
o

m
p

e
te

n
t lo

c
a
l a

u
th

o
rity

 a
n
d

 M
c
In

n
is

 o
p
e

ra
tio

n
s
' s

ta
ff w

h
e
n

 c
o

n
s
id

e
rin

g
 if it 

is
 d

a
n

g
e
ro

u
s
 fo

r th
e
 v

e
s
s
e

l to
 re

m
a

in
 o

r a
c
c
e

s
s
 th

e
 lo

a
d

in
g

 p
o
rt. M

a
s
te

r to
 re

ta
in

 fin
a
l d

is
c
re

tio
n

 

re
g

a
rd

in
g

 th
e
 s

a
fe

ty
 o

f th
e

 v
e

s
s
e
l, c

re
w

 a
n
d

 c
a
rg

o
.  If a

fte
r O

w
n

e
rs

 h
a
v
e

 d
o

n
e

 th
e
ir d

u
e
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H

E
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V
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M

IC
O

 T
B

N
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D
A

T
E

D
 D

E
C

E
M

B
E

R
 6

, 2
0

1
6

 
 

d
ilig

e
n
c
e

, it is
 d

e
te

rm
in

e
d

 th
a
t th

e
 v

e
s
s
e
l in

 q
u

e
s
tio

n
 is

 u
n
a

b
le

 to
 a

c
c
e
s
s
/c

o
n
tin

u
e

 lo
a

d
in

g
 a

t 

P
o

rt D
a

n
ie

l, d
u
e

 to
 d

a
n
g

e
r o

f th
e
 V

e
s
s
e
l b

e
in

g
 fro

z
e

n
 in

, a
n
d

 p
ro

v
id

e
d

 th
a
t th

e
 M

a
s
te

r o
r 

O
w

n
e
rs

 im
m

e
d
ia

te
ly

 n
o
tify

 th
e
 C

h
a
rte

re
rs

 th
e
re

o
f, th

e
 V

e
s
s
e
l m

a
y
 le

a
v
e

 w
ith

 c
a
rg

o
 lo

a
d
e

d
 o

n
 

b
o
a

rd
 o

r in
 fu

lly
 lo

a
d

e
d

/b
a

lla
s
t c

o
n
d

itio
n
 a

n
d
 p

ro
c
e

e
d

 to
 th

e
 n

e
a

re
s
t s

a
fe

 a
n

d
 ic

e
 fre

e
 p

la
c
e
 a

t 

s
e

a
/p

o
rt a

n
d
 w

a
it fo

r th
e
 lo

a
d

in
g

 p
o
rt to

 b
e
 ic

e
 fre

e
. 

A
n

y
 d

e
la

y
 o

r d
e
v
ia

tio
n

 c
a

u
s
e

d
 b

y
 o

r re
s
u
ltin

g
 fro

m
 th

e
 p

o
rt n

o
t b

e
in

g
 a

c
c
e

s
s
ib

le
 fo

r th
e
 a

c
c
o
u

n
t 

o
f ic

e
 s

h
a
ll b

e
 fo

r th
e
 C

h
a
rte

re
rs

’ a
c
c
o

u
n

t a
n
d

 tim
e

 to
 c

o
u
n

t.   

A
n

y
 a

d
d

itio
n
a

l H
&

M
 in

s
u

ra
n
c
e

 p
re

m
iu

m
 fo

r tra
n
s
itin

g
 in

 ic
e
 to

 b
e
 fo

r th
e
 O

w
n

e
rs

 a
c
c
o
u

n
t. 

  3
9
. 

C
h

a
rte

re
rs

 h
a
v
e

 th
e
 rig

h
t to

 c
o

n
d

u
c
t a

 h
o
s
e

 te
s
t o

r u
ltra

s
o
n

ic
 te

s
t to

 c
h

e
c
k
 th

e
 in

te
g

rity
 o

f th
e
 

v
e

s
s
e
l’s

 h
a
tc

h
e
s
 p

rio
r to

 c
o

m
m

e
n
c
e

m
e

n
t o

f lo
a
d

in
g
 th

e
 c

a
rg

o
 fo

r th
e
 firs

t v
o

y
a

g
e

.  C
h

a
rte

re
rs

 

h
a
v
e

 th
e
 rig

h
t to

 c
o

n
d

u
c
t a

 h
o

s
e
 te

s
t o

r u
ltra

s
o
n

ic
 te

s
t d

u
rin

g
 th

e
 c

o
n
s
e
c
u

tiv
e

 v
o

y
a

g
e

s
 if th

e
re

 is
 

e
v
id

e
n

c
e
 th

a
t th

e
 in

te
g

rity
 o

f th
e
 h

a
tc

h
 c

o
v
e

rs
 h

a
v
e

 b
e

e
n
 c

o
m

p
ro

m
is

e
d

 a
n
d

 w
a

te
r in

g
re

s
s
 is

 

ta
k
in

g
 p

la
c
e
 in

 a
 h

o
ld

 o
r h

o
ld

s
.  O

w
n

e
rs

 a
re

 to
 e

n
s
u

re
 th

a
t p

ro
p

e
r m

a
in

te
n
a

n
c
e

 is
 b

e
in

g
 

c
o

n
d

u
c
te

d
 to

 e
n
s
u

re
 th

e
 h

a
tc

h
 c

o
v
e

rs
 re

m
a

in
 w

e
a
th

e
r tig

h
t.  O

w
n

e
rs

 h
a
v
e

 th
e
 o

p
tio

n
 to

 a
p
p

ly
, 

R
a

m
n

e
c
k
 ta

p
e

 to
 a

 s
p

e
c
ific

 h
a
tc

h
 o

r a
ll o

f th
e
 h

a
tc

h
e

s
 if n

e
c
e

s
s
a
ry

 a
t th

e
ir e

x
p

e
n

s
e
.   

  4
0
.  B

IM
C

O
 IS

P
S

 C
la

u
s
e

 fo
r V

o
y
a

g
e

 C
h

a
rte

r P
a

rtie
s
  

(a
)  (i) F

ro
m

 th
e
 d

a
te

 o
f c

o
m

in
g

 in
to

 fo
rc

e
 o

f th
e
 In

te
rn

a
tio

n
a

l C
o

d
e

 fo
r th

e
 S

e
c
u
rity

 o
f S

h
ip

s
 a

n
d

 

o
f P

o
rt F

a
c
ilitie

s
 a

n
d

 th
e
 re

le
v
a

n
t a

m
e

n
d
m

e
n
ts

 to
 C

h
a
p

te
r X

I o
f S

O
L

A
S

 (IS
P

S
 C

o
d
e

) in
 re

la
tio

n
 

to
 th

e
 V

e
s
s
e
l, th

e
 O

w
n

e
rs

 s
h

a
ll p

ro
c
u
re

 th
a
t b

o
th

 th
e
 V

e
s
s
e
l a

n
d

 "th
e
 C

o
m

p
a
n

y
" (a

s
 d

e
fin

e
d

 b
y
 

th
e
 IS

P
S

 C
o

d
e

) s
h

a
ll c

o
m

p
ly

 w
ith

 th
e
 re

q
u

ire
m

e
n

ts
 o

f th
e
 IS

P
S

 C
o

d
e

 re
la

tin
g

 to
 th

e
 V

e
s
s
e
l a

n
d
 

“th
e
 C

o
m

p
a

n
y
”. U

p
o
n

 re
q

u
e
s
t th

e
 O

w
n

e
rs

 s
h

a
ll p

ro
v
id

e
 a

 c
o

p
y
 o

f th
e
 re

le
v
a

n
t In

te
rn

a
tio

n
a

l S
h

ip
 

S
e

c
u
rity

 C
e

rtific
a
te

 (o
r th

e
 In

te
rim

 In
te

rn
a
tio

n
a

l S
h

ip
 S

e
c
u
rity

 C
e

rtific
a
te

) to
 th

e
 C

h
a
rte

re
rs

. T
h

e
 

O
w

n
e
rs

 s
h

a
ll p

ro
v
id

e
 th

e
 C

h
a
rte

re
rs

 w
ith

 th
e
 fu

ll s
ty

le
 c

o
n

ta
c
t d

e
ta

ils
 o

f th
e
 C

o
m

p
a

n
y
 S

e
c
u
rity

 

O
ffic

e
r (C

S
O

).   

    

(ii) E
x
c
e

p
t a

s
 o

th
e
rw

is
e

 p
ro

v
id

e
d

 in
 th

is
 C

h
a
rte

r P
a

rty
, lo

s
s
, d

a
m

a
g

e
, e

x
p

e
n

s
e
 o

r d
e
la

y
, 

e
x
c
lu

d
in

g
 c

o
n
s
e
q

u
e
n

tia
l lo

s
s
, c

a
u
s
e

d
 b

y
 fa

ilu
re

 o
n

 th
e
 p

a
rt o

f th
e
 O

w
n

e
rs

 o
r “th

e
 C

o
m

p
a

n
y
” to

 

c
o

m
p

ly
 w

ith
 th

e
 re

q
u

ire
m

e
n
ts

 o
f th

e
 IS

P
S

 C
o

d
e

 o
r th

is
 C

la
u

s
e
 s

h
a
ll b

e
 fo

r th
e
 O

w
n

e
rs

’ 

a
c
c
o
u

n
t.     

(b
) (i) T

h
e
 C

h
a
rte

re
rs

 s
h
a

ll p
ro

v
id

e
 th

e
 C

S
O

 a
n
d

 th
e
 S

h
ip

 S
e

c
u
rity

 O
ffic

e
r (S

S
O

)/M
a

s
te

r w
ith

 

th
e
ir fu

ll s
ty

le
 c

o
n

ta
c
t d

e
ta

ils
 a

n
d

 a
n

y
 o

th
e

r in
fo

rm
a

tio
n

 th
e
 O

w
n

e
rs

 re
q

u
ire

 to
 c

o
m

p
ly

 w
ith

 th
e
 

IS
P

S
 C

o
d
e

.   

    

(ii) E
x
c
e

p
t a

s
 o

th
e
rw

is
e

 p
ro

v
id

e
d

 in
 th

is
 C

h
a
rte

r P
a

rty
, lo

s
s
, d

a
m

a
g

e
, e

x
p

e
n

s
e
, e

x
c
lu

d
in

g
 

c
o

n
s
e

q
u

e
n
tia

l lo
s
s
, c

a
u
s
e

d
 b

y
 fa

ilu
re

 o
n
 th

e
 p

a
rt o

f th
e
 C

h
a
rte

re
rs

 to
 c

o
m

p
ly

 w
ith

 th
is

 C
la

u
s
e

 

s
h

a
ll b

e
 fo

r th
e
 C

h
a
rte

re
rs

’ a
c
c
o
u

n
t a

n
d

 a
n

y
 d

e
la

y
 c

a
u
s
e

d
 b

y
 s

u
c
h

 fa
ilu

re
 s

h
a
ll b

e
 c

o
m

p
e

n
s
a
te

d
 

a
t th

e
 d

e
m

u
rra

g
e

 ra
te

.   

(c
) P

ro
v
id

e
d

 th
a
t th

e
 d

e
la

y
 is

 n
o
t c

a
u
s
e
d

 b
y
 th

e
 O

w
n

e
rs

’ fa
ilu

re
 to

 c
o
m

p
ly

 w
ith

 th
e
ir o

b
lig

a
tio

n
s
 

u
n
d

e
r th

e
 IS

P
S

 C
o

d
e

, th
e

 fo
llo

w
in

g
 s

h
a
ll a

p
p

ly
:   

    

(i) N
o

tw
ith

s
ta

n
d

in
g

 a
n
y
th

in
g

 to
 th

e
 c

o
n
tra

ry
 p

ro
v
id

e
d

 in
 th

is
 C

h
a
rte

r P
a
rty

, th
e
 V

e
s
s
e
l s

h
a
ll b

e
 

e
n
title

d
 to

 te
n
d

e
r N

o
tic

e
 o

f R
e

a
d

in
e
s
s
 e

v
e

n
 if n

o
t c

le
a
re

d
 d

u
e

 to
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c
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n
t a
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n
d
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e
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o

d
e

.   

    

(ii) A
n

y
 d

e
la

y
 re

s
u
ltin

g
 fro

m
 m

e
a

s
u
re
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 im

p
o

s
e
d

 b
y
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 p
o
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c
ility
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r b
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le
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a

n
t a

u
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o
rity

 

u
n
d

e
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e
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S
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o
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e
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a
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o

u
n
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 la

y
tim

e
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r tim
e
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n
 d

e
m

u
rra

g
e
 if th

e
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e
s
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e
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n
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e
m
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g
e
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 d

e
la

y
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c
c
u
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e
fo
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y
tim

e
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a
s
 s

ta
rte

d
 o

r a
fte

r la
y
tim

e
 o

r tim
e
 o

n
 d

e
m

u
rra

g
e
 

h
a
s
 c

e
a
s
e

d
 to

 c
o

u
n

t, it s
h

a
ll b

e
 c

o
m

p
e

n
s
a
te

d
 b

y
 th

e
 C

h
a
rte

re
rs

 a
t th

e
 d

e
m

u
rra

g
e
 ra

te
.   

    

(d
) N

o
tw

ith
s
ta

n
d

in
g
 a

n
y
th

in
g

 to
 th

e
 c

o
n
tra

ry
 p

ro
v
id

e
d

 in
 th

is
 C

h
a
rte

r P
a
rty

, a
n
y
 a

d
d

itio
n
a

l c
o

s
ts

 

o
r e

x
p

e
n

s
e
s
 w

h
a
ts

o
e
v
e

r s
o

le
ly

 a
ris

in
g

 o
u
t o

f o
r re

la
te

d
 to

 s
e
c
u

rity
 re

g
u

la
tio

n
s
 o

r m
e

a
s
u

re
s
 

re
q

u
ire

d
 b

y
 th

e
 p

o
rt fa

c
ility

 o
r a

n
y
 re

le
v
a

n
t a

u
th

o
rity

 in
 a

c
c
o

rd
a
n

c
e
 w

ith
 th

e
 IS

P
S

 C
o

d
e
 

in
c
lu

d
in

g
, b

u
t n

o
t lim

ite
d
 to

, s
e

c
u
rity

 g
u

a
rd

s
, la

u
n

c
h

 s
e

rv
ic

e
s
, tu

g
 e

s
c
o

rts
, p

o
rt s

e
c
u
rity

 fe
e
s
 o

r 

ta
x
e

s
 a

n
d

 in
s
p

e
c
tio

n
s
, s

h
a
ll b

e
 fo

r th
e
 C

h
a

rte
re

rs
’ a

c
c
o
u

n
t, u

n
le

s
s
 s

u
c
h
 c

o
s
ts

 o
r e

x
p

e
n

s
e
s
 

re
s
u
lt s

o
le

ly
 fro

m
 th

e
 O

w
n

e
rs

’ n
e
g

lig
e

n
c
e
. A

ll m
e
a

s
u
re

s
 re

q
u

ire
d
 b

y
 th

e
 O

w
n

e
rs

 to
 c

o
m

p
ly

 w
ith

 

th
e
 S

h
ip

 S
e

c
u
rity

 P
la

n
 s

h
a
ll b

e
 fo

r th
e
 O

w
n

e
rs

’ a
c
c
o
u

n
t.   

    

(e
) If e

ith
e
r p

a
rty

 m
a
k
e

s
 a

n
y
 p

a
y
m

e
n
t w

h
ic

h
 is

 fo
r th

e
 o

th
e
r p

a
rty

’s
 a

c
c
o
u

n
t a

c
c
o
rd

in
g

 to
 th

is
 

C
la

u
s
e

, th
e
 o

th
e
r p

a
rty

 s
h

a
ll in

d
e

m
n

ify
 th

e
 p

a
y
in

g
 p

a
rty

.   

  4
1
.  

A
n

y
 ta

x
e

s
/d

u
e

s
 o

n
 c

a
rg

o
 to

 b
e
 fo

r s
h

ip
p
e

rs
/re

c
e
iv

e
rs

/C
h

a
rte

re
rs

' a
c
c
o

u
n

t. 

  A
n

y
 ta

x
e

s
/d

u
e

s
/w

h
a
rfa

g
e
/d

o
c
k
a
g

e
/o

n
 v

e
s
s
e
l to

 b
e

 fo
r O

w
n

e
rs

' a
c
c
o

u
n

t, in
c
lu

d
in

g
 a

n
y
 w

a
r 

p
re

m
iu

m
s
, if a

p
p

lic
a

b
le

. 

  4
2
. 

T
h

is
 tra

d
e
, n

e
g

o
tia

tio
n

s
 a

n
d

 fix
tu

re
 to

 b
e
 k

e
p
t s

tric
tly

 p
riv

a
te

 a
n
d

 c
o

n
fid

e
n
tia

l.  

  4
3
. 

C
o

n
s
e

n
t a

n
d
 A

c
k
n

o
w

le
d

g
m

e
n

t A
g

re
e
m

e
n
t a

s
 a

tta
c
h
e

d
 to

 b
e
 p

a
rt o

f th
e
 C

h
a
rte

r P
a

rty
. 

  4
4
. 

O
n

 a
rriv

a
l a

t lo
a
d

 p
o
rt, fo

r th
e
 firs

t v
o

y
a

g
e

 o
n
ly

 o
f th

is
 c

o
n
s
e

c
u
tiv

e
 C

O
A

, th
e
 s

h
ip

-o
w

n
e
r s

h
a
ll 

w
a

rra
n
t th

a
t th

e
 v

e
s
s
e
l h

a
s
 a

ll c
a

rg
o

 s
p

a
c
e
s
, in

c
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d
in

g
 u

n
d

e
rs
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e
s
 o

f h
o
ld

s
 a

n
d

 u
n
d

e
rs

id
e
s
 o

f 

h
a
tc

h
 c

o
v
e

rs
, c

le
a
n

 a
n
d
 d

ry
, fre

e
 fro

m
 lo

o
s
e
 ru

s
t s

c
a

le
 a

n
d
 s

u
ita

b
le

 to
 re

c
e

iv
e

 th
e
 c

a
rg

o
. S

h
o
u

ld
 

th
e
 v

e
s
s
e
l fa

il th
e
 h

o
ld

s
 in

s
p
e

c
tio

n
 p

e
rfo

rm
e

d
 b

y
 a

n
 in

d
e

p
e

n
d

e
n

t s
u
rv

e
y
o

r a
fte

r n
o
r is

 te
n
d

e
re

d
, 

th
e
n

 th
e
 s

h
ip

-o
w

n
e
r w

ill c
le

a
n

 th
e
 h

o
ld

s
 to

 th
e
 s

a
tis

fa
c
tio

n
 o

f th
e
 in

d
e

p
e

n
d

e
n

t s
u

rv
e

y
o

r a
n
d

 th
e
y
 

w
ill b

e
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r th
e
 c

o
s
ts

/tim
e

/e
x
p

e
n
s
e
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la
te

d
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e
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In
 th

e
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v
e
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t th
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t th
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 re
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c
te
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c
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g
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, th
e
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w
n

e
r w
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u
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p
e
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d

e
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t s

u
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n
d
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r th
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 d
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o

v
e
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e
re

o
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u
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til th

e
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s
s
e
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a
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d
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h
a
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o
t c
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u

n
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s
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y
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 o
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n
 d

e
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r c
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 c
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 b
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 b
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 c
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 b
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 D
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c
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 c
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g
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n
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m
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m
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d
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c
o

v
e
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d
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y
 th
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 c

h
a
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w

n
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p
o

n
s
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o
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o
n
s
e
q

u
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n

c
e
s
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n
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w
a
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n
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h

a
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rs
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o
 c

o
n
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 th
a
t th

e
y
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o
m

p
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n
c
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 c
la

u
s
e

.  

  4
6
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 th

e
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v
e

n
t th

e
 v

e
s
s
e
l/ c
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rg

o
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n
e
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s
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d
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u
rin

g
 th

e
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u
rre

n
c
y
 o

f th
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 c
h

a
rte
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a
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 (o
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a
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r c
o
m

p
le

tio
n

 o
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c
h
a

rg
e

 in
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s
p
e

c
t o

f th
e
 c

a
rg

o
) th

e
 o

w
n

e
rs

 a
re
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 ta

k
e

 im
m

e
d
ia

te
 a

c
tio

n
 to

 

re
le

a
s
e

 v
e

s
s
e
l/c

a
rg

o
 fro

m
 a

n
y
 s

u
c
h
 lie

n
 o

r a
rre

s
t a

n
d

 to
 re

m
a

in
 fu

lly
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s
p
o

n
s
ib

le
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h
a
rte

re
rs

 

w
ill n

o
t b

e
 h

e
ld

 re
s
p
o

n
s
ib

le
 fo

r a
n
y
 c

o
s
ts

 a
s
s
o
c
ia

te
d

 w
ith

 th
e
 lie

n
 / a

rre
s
t th

a
t h

a
s
 b

e
e

n
 a

tta
c
h

e
d

 

to
 th

e
 s

h
ip

 a
n
d

 w
ill b

e
 h

e
ld

 h
a

rm
le

s
s
. If th

e
 a

rre
s
t/lie

n
 la

s
ts

 m
o

re
 th

a
n
 3

0
 d

a
y
s
 th

e
 o

w
n

e
rs

 to
 

p
ro

m
p
tly

 re
p
la

c
e
 th

e
 v

e
s
s
e
l w

ith
 a

 s
im

ila
r s

u
b
s
titu

te
 v

e
s
s
e
l. 

  4
7
. 

F
re

ig
h
t b

e
n

e
fic

ia
ry

 o
f th

is
 c

h
a
rte

r p
a
rty

: if fre
ig

h
t b

e
n

e
fic

ia
ry

 is
 d

iffe
re

n
t th

a
n
 th

e
 

o
w

n
e
rs

/d
is

p
o
n

e
n

t o
w

n
e
rs

 o
f th

e
 v

e
s
s
e
l, th

e
n

 "w
ritte

n
 d

e
c
la

ra
tio

n
/n

o
 o

b
je

c
tio

n
 le

tte
r" fro

m
 h

e
a

d
 

o
w

n
e
rs

/d
is

p
o
n

e
n

t o
w

n
e
rs

 to
 b

e
 a

s
k
e

d
 fo

r c
h

a
rte

re
rs

 p
a
y
in

g
 th

e
 fre

ig
h

t to
 th

e
 n

o
m

in
a
te

d
 "fre

ig
h
t 

b
e
n

e
fic

ia
ry

" in
 a

c
c
o
rd

a
n

c
e

 w
ith

 O
F

A
C

 c
la

u
s
e

 w
h

ic
h

 is
 a

s
 in

c
o
rp

o
ra

te
d
 in

 th
e

 c
h

a
rte

r P
a

rty
. 

  P
 &

 I B
u

n
k

e
r D

e
v
ia

tio
n

 C
la

u
s

e
, 1

9
4

8
  

T
h

e
 v

e
s
s
e
l in

 a
d

d
itio

n
 to

 a
ll o

th
e

r lib
e
rtie

s
 s

h
a

ll h
a
v
e

 lib
e
rty

 a
s
 p

a
rt o

f th
e
 c

o
n
tra

c
t v

o
y
a

g
e

 a
n
d
 

a
t a

n
y
 s

ta
g

e
 th

e
re

o
f to

 p
ro

c
e
e

d
 to

 a
n
y
 p

o
rts

 o
r p

o
rt w

h
a
ts

o
e
v
e

r w
h

e
th

e
r s

u
c
h

 p
o

rts
 a

re
 o

n
 o

r o
ff 

th
e
 d

ire
c
t  a

n
d
/o

r c
u

s
to

m
a

ry
 ro

u
te

 o
r ro

u
te

s
 to

 th
e
 p

o
rts

 o
f lo

a
d

in
g

 o
r d

is
c
h
a

rg
e

 n
a
m

e
d
 in

 th
is

 

C
h

a
rte

r a
n
d

 th
e
re

 ta
k
e

 o
il b

u
n

k
e
rs

 in
 a

n
y
 q

u
a

n
tity

 in
 th

e
 d

is
c
re

tio
n

 o
f O

w
n

e
rs

 e
v
e

n
 to

 th
e
 fu

ll 

c
a

p
a

c
ity

 o
f fu

e
l ta

n
k
s
, d

e
e

p
 ta

n
k
s
, a

n
d

 a
n

y
 o

th
e
r c

o
m

p
a

rtm
e
n

t in
 w

h
ic

h
 o

il c
a

n
 b

e
 c

a
rrie

d
 

w
h

e
th

e
r s

u
c
h
 a

m
o

u
n
t is

 o
r is

 n
o
t re

q
u

ire
d
 fo

r th
e
 C

h
a
rte

re
d
 v

o
y
a

g
e

.  

  W
a

r R
is

k
 C

la
u

s
e
  

1
.N

o
 b

ills
 o

f L
a
d

in
g
 to

 b
e
 s

ig
n

e
d
 fo

r a
n
y
 b

lo
c
k
a

d
e
d

 p
o

rt a
n
d
 if th

e
 p

o
rt o

f d
is

c
h

a
rg

e
 b

e
 d

e
c
la

re
d
 

b
lo

c
k
a

d
e

d
 a

fte
r B

ills
 o

f L
a

d
in

g
 h

a
v
e

 b
e

e
n
 s

ig
n

e
d
, o

r if th
e
 p

o
rt to

 w
h

ic
h

 th
e

 s
h

ip
 h

a
s
 b

e
e

n
 

o
rd

e
re

d
 to

 d
is

c
h

a
rg

e
 e

ith
e

r o
n
 s

ig
n

in
g

 B
ills

 o
f L

a
d

in
g
 o

r th
e
re

a
fte

r b
e
 o

n
e
 to

 w
h

ic
h

 th
e
 s

h
ip

 is
 o

r 

s
h

a
ll b

e
 p

ro
h
ib

ite
d
 fro

m
 g

o
in

g
 b

y
 th

e
 G

o
v
e

rn
m

e
n
t o

f th
e
 N

a
tio

n
 u

n
d

e
r w

h
o
s
e

 fla
g

 th
e
 s

h
ip

 s
a

ils
 

o
r b

y
 a

n
y
 o

th
e

r G
o

v
e

rn
m

e
n
t, th

e
 O

w
n

e
r s

h
a
ll d

is
c
h

a
rg

e
 th

e
 c
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ADDITIONAL CLAUSES TO THE MV “D’AMICO TBN” 
DATED DECEMBER 6, 2016  

any provision in this Charter Party to the contrary, all time used or lost shall count as laytime or, 

if the Vessel is already on demurrage, time on demurrage.   

  

(c) The Owners shall assume liability for and shall indemnify, defend and hold harmless the 

Charterers against any loss and/or damage whatsoever (including consequential loss and/or 

damage) and any expenses, fines, penalties and all other claims of whatsoever nature, 

including but not limited to legal costs, arising from the Owners’ failure to comply with any of the 

provisions of sub-clause (a). Should such failure result in any delay then, notwithstanding any 

provision in this Charter Party to the contrary, all time used or lost shall not count as laytime or, 

if the Vessel is already on demurrage, time on demurrage.   

  

(d)  The assumption of the role of carrier by the Owners pursuant to this Clause and for the 

purpose of the US Customs Regulations (19 CFR 4.7) shall be without prejudice to the identity 

of carrier under any bill of lading, other contract, law or regulation.   

 

 

OWNERS:                                                                       CHARTERERS: 
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17 April 2020 
 
d’Amico Shipping USA Ltd. 
One Atlantic Street 
6th Floor 
Stamford, CT 06901 

 

M/V Cielo di Gaspesie – Notice of Force Majeure Event 

Re: Charter Party dated 10 February 2017   
 

Dear AJ,  

We refer to the charter party dated 10 February 2017 (the “Charter”) between McInnis Cement 
Inc. (“Charterers”) and D’Amico Dry D.A.C. (“Owners”).  Due to the extraordinary and 
unprecedented conditions due to the COVID-19 currently existing in the Northeastern United 
States (and indeed globally), we are compelled to declare the performance of the Charter 
suspended based on a force majeure event. In accordance with Clause 34 of the Charter, 
Charterers hereby declare the occurrence of an event of force majeure, which excuses our 
performance while the effects of this event are continuing.  

As you know, M/V Cielo di Gaspesie (the “Vessel”) is presently at the discharge port nominated 
under the Charter. Upon completion of cargo operations at the McInnis Bronx Terminal, because 
of the force majeure event, we are constrained from issuing new voyage instructions.  Please 
advise the Master of the Vessel of our decision.   
 
From an operations perspective, please note that this is not the only aspect of our operations 
impacted by COVID 19.  Our Cement Plant at Port Daniels is to set to close and halt production as 
of May 1, 2020.   
 
Furthermore, given that we are working on the basis of this Charter wherein the intention is to 
perform consecutive trips between our load port and two specific discharge ports, and given the 
impact of COVID 19 on our Cement Plant and port operations, we find ourselves in a position 
where we simply cannot continue to employ the Vessel.   
 

A 
MclNNIS.M 

THE NEW 
CEMENT COMPANY 

Mcinnis Cement 
2000 Mansfield , Suite 300, Montreal , Quebec H3A 2Y9, CANADA 
T. 438 382-3331 F. 438 383-3331 

mcinniscement.com 
O @Ciment_Mclnnis 
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The above being said, we believe that we have acted in good faith to prolong the operation of the 
Vessel and in doing so, to assist in mitigating the potential impacts associated with this force 
majeure.  For example, the current voyage will require about 30 days to complete discharge 
operations, whereas our average discharge period is about 10 days.  While we have tried to keep 
the Vessel employed under the Charter as long as possible, we have no choice but to suspend 
operations due to the impact of COVID 19 on our operations. 
 
Our decision to invoke Clause 34 has been carefully considered and has not been made in haste.  
Rather, significant resources have been dedicated to forecasting demand and supply 
requirements for the both the immediate and short term.  In parallel, we have sought out 
opportunities to utilize the Vessel in other trades, including deliveries to US East Coast terminals 
operated by organizations other than McInnis. Unfortunately, said opportunities did not 
materialize. 

The fluid nature of measures taken to curb COVID 19 unfortunately prevents McInnis from 
providing a definitive timeline as to when the Vessel could return to the McInnis trade.  This being 
said, our current analysis indicates that the period of force majeure suspension of the Charter 
could continue at least until September of this year.  Consequently, we would ask both parties to 
maintain regular communications about the employment of the Vessel.  

We will provide updates regarding this situation as we become aware of material changes to the 
situation and appreciate Owners undertaking its own due diligence efforts to mitigate any losses 
or damages, including seeking alternate business, that may occur as a result of this declaration 
of force majeure. 

I am available to discuss at your earliest convenience. 

 
Best regards, 

 
 
 
Jared Gardner 
Director, Transport & Logistics,  
McInnis Cement 
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200 PARK AVENUE, SUITE 1700 

NEW YORK, NY 10166 

212-354-0025 

FAX: 212-869-00(,7 

TL,a'TISDALE-LAWCl)M 

Vincent Foley, Esq. 
Holland & Knight 
31 West 52nd Street 
NewYork,NY 10019 

TISDALE 
LAW OFFICES, LLC 

"AC,ryout: Jlll/.YMd/fwd, ~.r 

April29,2020 

Re: MN CIELO DI GASPESIE 
C/P dated 10 February 2017- Notice of Force Majeure 
TLO File No.: 2864 

Dear Mr. Foley: 

10 SPRUCE STREET 

SOUTHPO RT, CT 06890 

203-254-84 7 4 

FAX: 203-254 -1641 

WWW.TISDALE- LAW.COM 

We acknowledge, with thanks, your letter of April 24, 2020 on behalf of Mclnnis 
Cement Inc. ("Mcinnis" or "Charterers") with respect to the above cited charter party 
with d' Amico Dry d.a.c. ("d' Amico" or "Owners"). This letter serves as a reiteration of 
d'Amico's rejection of Charterers' force majeure declaration. It also serves as Owners' 
demand for expedited arbitration of this dispute with Mcinnis. Finally, let it serve as a 
request for documents which are relevant to Charterers' declaration as well as a request to 
physically inspect Mcinnis' facilities. 

Whatever problems are proximately causing Charterers' inability to perform their 
obligations under this COA, they are unrelated to the present COVID-19 pandemic. The 
charter party provides that between February 15 and December 31, 2018, Charterers were 
to provide between 31,500 and 34,000 metric tons of cement to be carried on a minimum 
of 20 and a maximum of 26 voyages, each roundtrip voyage taking 15 days. From 
January 1, 2019 through to the end of the charter on December 31, 2021, Charterers were 
to provide between 31,500 to 34,000 metric tons of cement for a minimum of 20 voyages 
and a maximum of 30 voyages per year for each year. In the first two years of this 
nearly four year contract, Charterers have never met their performance obligations. 
Despite the fact that a minimum of 43 voyages should have been performed by now, only 
26 voyages have taken place. Of those 26 voyages, only five have been performed 
without substantial deadfreight being owed. Eighteen of the 26 voyages took 25 days or 
more to complete. Although 2020 has seen only 3 voyages, these voyages have taken 
less than the average of 29 days to complete and have involved less deadfreight than the 
prior years. Corona Virus has caused no change in the Charterers' employment of the 
CIELO DI GASPESIE. 
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Instead of having the CIELO DI GASPESIE loading and discharging at the 
regular intervals contemplated in the d' Amico charter, Mcinnis has recently chartered in 
extra tonnage to perform additional voyages, thereby creating the over-supplyconditions 
on which Charterers base their force majeure declaration. For instance, we understand 
that Charterers have been employing the 20,300 dwt pneumatic vessel GLORY RIVER 
which has been trading to Providence. We also understand that Charterers are employing 
the 23,800 dwt pneumatic vessel, NACC NEW YORKER, commencing in mid-June for 
a period in excess of one-year to perform voyages from Port Daniels to, among other 
ports, the Bronx and Providence. And, although the d' Amico charter provides for 
discharge in Providence, we understand that Charterers have already removed the resting 
barge RESOLUTE from the Providence terminal which is necessary for the discharge of 
the CIELO DI GASPESIE, but which is not needed to discharge the NACC NEW 
YORKER. We fail to understand how Mcinnis can declare a force majeure event as they 
have with regard to the CIELO DI GASPESIE yet not made a similar declaration with 
regard to the NACC NEW YORKER. 

We do not believe that the force majeure clause affords Charterers the right to 
suspend the contract under these circumstances. Moreover, even if Charterers can 
establish that their business has been frustrated because of the lack of demand for cement 
caused by COVID-19, we do not believe that this lack of demand is a cause within the 
force majeure provisions in this charter party. 

Without prejudice to Owners' rejection of Charterers' force majeure declaration, 
Owners will accept Charterers' instructions not to proceed to Port Daniels or to tender 
NOR there, as Charterers' acknowledgement that the vessel is ready and able to perform 
under the COA. As Charterers have requested, Owners will explore the possibility of 
employing the vessel either on the spot or short-term time charter basis in an effort to 
mitigate their damages. Owners will keep Charterers apprised of their replacement 
employment opportunities as well as the extra expenses which will be incurred in order to 
prepare the vessel for that next employment. These potential expenses include the loss of 
time and costs which will be incurred to clean the vessel of cement to carry clean cargos 
such as grain. Other operational issues also exist such as the consumption and later 
replacement of the gasoil which she burns under the COA with Charterers. Charterers 
will be provided with this information so that they can be heard if they dispute Owners' 
mitigation efforts. Owners intend to seek all of the damages which are the foreseeable 
consequence of Charterers' wrongful declaration of force majeure. 

Based upon the foregoing and in accordance with the charter party clause 3 5, 
Owners hereby appoint Mr. Robert Shaw as Owners' designated arbitrator. Mr. Shaw's 
contact details are as follows: 

Robert Shaw 
130 East End Ave., Apt.12A 
New York NY 10028 
Tel: (917) 415-3603 
rgshaw 15 65@gmail.com 
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Demand is hereby made that Charterers nominate their appointed arbitrator on an 
expedited basis. It is in the best interest of both parties and in furtherance of both parties' 
obligations to mitigate their damages that this arbitration proceed expeditiously so that 
these issues can be heard and resolved promptly. Please confirm your agreement to 
proceed on this basis. 

It is undisputed that Charterers, as the party relying upon the force majeure 
provisions of the contract, bear the burden of proof to establish that the proximate cause 
of their inability to perform falls squarely within the clause. In order to expedite the 
arbitration and fully understand the issues, we ask that you promptly produce the 
following documents and information: 

Port Daniels 

1. Documents evidencing the cement production output from 2018 
through today; 

2. Evidence concerning any maintenance to be performed at the 
facility during the anticipated shutdown; and 

3. Evidence concerning the planning for the shutdown under 
consideration including evidence establishing when the shutdown 
was conceived. 

Providence and Bronx Discharge Ports 

1. Evidence relating to the available water at berth; 
2. Evidence about the discharge capabilities at each facility; 
3. Evidence concerning the storage capabilities at each facility; 
4. Evidence establishing the quantities discharged by ocean going 

vessels at each facility between 2018 and 2020; 
5. Evidence establishing quantities of cement delivered to customers 

between 2018 to 2020; 
6. Contracts by Mcinnis for the sale of cement between 2018 to 2020; 
7. Contracts evidencing the sale of cement for delivery in 2020; and 
8. Any evidence of cancellation or declaration of force majeure under 

any of Mcinnis' sales contracts. 

Charter Parties 

1. Evidence of the negotiation and fixture of the charter of any other 
vessels by Mcinnis other than the CIELO DI GASPESIE for the 
carriage of Mcinnis' cement; 

2. Evidence of cancellations or declarations of force majeure in any 
of these other charter parties; and 

3. Any charter parties with performance between the present and 
December 31, 2020. 
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Finally, we would like to arrange to have our expert consultant visit the Bronx 
and Providence facilities to investigate the matter. Please let us know who should be 
contacted to arrange these visits. 

We look forward to your response to the foregoing. If you have any questions or 
which to discuss any facet of the foregoing, please don't hesitate to contact the 
undersigned on his mobile phone at 203-257-3766. 

mt 

cc: 

We look forward to hearing from you soon. Stay well. 

rgshawl 565@gmailcom 
Robert Shaw 
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31 West 52nd Street | New York, NY 10019 | T 212.513.3200 | F 212.385.9010 

Holland & Knight LLP | www.hklaw.com 

 

Vincent J. Foley 

Partner 

(212) 513-3357 

Vincent.foley@hklaw.com 

 

Anchorage | Atlanta | Austin | Boston | Charlotte | Chicago | Dallas | Denver | Fort Lauderdale | Houston | Jacksonville | Lakeland  

Los Angeles | Miami | New York | Northern Virginia | Orlando | Portland | San Francisco | Stamford | Tallahassee | Tampa 

Washington, D.C. | West Palm Beach 

 

 

 

May 6, 2020 

 

 

Via E-Mail 

 

d’Amico Dry d.a.c.  

c/o Tisdale Law Offices, LLC  

10 Spruce Street  

Southport, CT 06890 

 

Attention: Thomas L. Tisdale, Esq. 

 

Re: M/V Cielo di Gaspesie, Charter Party dated 10 February 2017 (the “Charter”)  

Our File: 133871-00008 

 

 

Dear Mr. Tisdale: 

 

 We write in response to your letter dated April 29, 2020.  This letter addresses Charterers’ 

appointment of arbitrator,  d’Amico’s rejection of the force majeure declaration, and its request 

for expedited arbitration with production of documents and inspection of McInnis’s terminals in 

the Bronx and Providence.   

 

1. Appointment of Arbitrator 

 

In accordance with Clause 35 of the Charter, Charterers hereby appoint Mr. Louis P. 

Sheinbaum as arbitrator.  His contact details are as follows: 

 

Louis P. Sheinbaum, Esq. 

1173 W. Laurelton Parkway 

Teaneck, New Jersey 07666 

Telephone: (201) 836-3763 

Telefax: (201) 836-1009 

Email: lps@lousheinbaum.com 
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d’Amico Dry d.a.c.  

c/o Tisdale Law Offices, LLC  

May 6, 2020 
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2. D’Amico’s Rejection Of Charterer’s Force Majeure Declaration.  

 

 McInnis and d’Amico certainly disagree on application of the force majeure clause.  As 

stated in our previous letter, the impacts of COVID-19 on McInnis’ operations have been severe 

and pervasive and have required McInnis to declare a force majeure under the Charter.  While we 

acknowledge that d’Amico disagrees with that decision, d’Amico has a duty to mitigate damages 

during the period of force majeure by employing the Vessel in alternative trades.  McInnis has 

informed d’Amico that it does not believe the Vessel will be returned to service under the Charter 

until at earliest September 2020.  This means d’Amico will have to mitigate damages until the 

force majeure conditions abate.  We suggest that during this period both parties should work 

together to minimize the impacts of the force majeure event and seek to resolve as many issues as 

possible leaving only those that cannot be resolved for submission to the arbitral tribunal, at the 

appropriate time and with supporting documents and evidence.   

 

 

3. Owners’ Demand For Expedited Arbitration Of This Dispute With McInnis. 

 

You have proposed that it is in the best interests of both parties, and in furtherance of their 

obligations to mitigate damages, that the arbitration proceed expeditiously.  We respectfully 

disagree.  McInnis does not consider it necessary to proceed immediately to arbitration hearings 

before the force majeure event has resolved, and conditions have abated to a situation where the 

parties know the extent, if any, of d’Amico’s damages.  McInnis will preserve documents relating 

to its declaration of force majeure, and such can be exchanged under a mutually agreeable schedule 

once the issues have more fully developed, and the parties have determined the issues that need to 

be submitted to the panel of arbitrators.  We are available to discuss this with you, and to agree 

upon a reasonable schedule consistent with the foregoing precepts and taking into consideration 

the document collection and production issues imposed by COVID-19 restrictions on McInnis’ 

operations.  

 

 

4. Owners’ Request For Documents And Inspection Of The Bronx And Providence 

Terminals.  

  

We do not agree that expedited production of documents under the current COVID-19 

conditions is necessary for the parties to mitigate their damages.  We suggest it makes more sense 

for the parties to continue to mitigate by d’Amico employing the Vessel in alternative trades during 

this period of force majeure.  The parties can address document disputes, inspection of premises, 

and mitigation of damages from the declaration of force majeure after the issues have matured, 

and the parties can determine the issues that require submission to the arbitration panel.  We 

suggest that counsel meet and confer concerning these issues in an attempt to reach agreement.   
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d’Amico Dry d.a.c.  

c/o Tisdale Law Offices, LLC  

May 6, 2020 

Page - 3 - 

 

 

 

Your letter includes requests for documents relating to cement production output at Port 

Daniel, planning for the Cement Plant shutdown, and maintenance scheduled during the relevant 

shutdown period.  You also requested documents and evidence relating to McInnis’s terminal 

operations at the Bronx and at Providence, and an inspection of those terminals by your expert 

consultant.  As a result of the impact to McInnis’ operations, it has been obliged to reduced its 

workforce to the minimum amount necessary to keep its facilities open both in the United States 

and Canada.  McInnis employees are under stay at home “shelter in place” orders, which makes it 

more difficult to do their normal jobs supporting operations at McInnis.  In order to identify many 

of the requested documents, McInnis will need physical access to files not presently available from 

their remote locations at home.  As such, while document preservation steps have been taken to 

keep and maintain information relevant to the force majeure declaration for use in the arbitration, 

the collection, review and production of documents demanded in your April 29 letter cannot be 

completed on an expedited basis, and will require additional time.   

 

As for the Bronx and Providence terminals, you requested to have an expert consultant visit 

the terminals to “investigate the matter.”  We do not see any reason, and none have been provided 

in your letter, as to why your maritime consultant would need to visit the Bronx and Providence 

terminals, especially given the current COVID-19 limitations on third parties at the terminals.  As 

such, McInnis respectfully declines to permit the visits at this time subject to lifting of COVID-19 

restrictions, and some reasonable explanation as to the purpose and scope of the requested visits. 

 

If you have any questions or if you would like to discuss any of the foregoing, I can be 

reached at (917) 656-1721.  

 

       Very truly yours,  

 

 

 

Vincent J. Foley 

 

 

cc: (via email) 

Robert Shaw (rgshaw1565@gmail.com)  

Louis P. Sheinbaum (lps@lousheinbaum.com) 

 

 

 

 

 

#74674123_v1 
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------------------------From: 
Sent: 
To: 
Cc: 
Subject: 

-
--
Usd 1,000 ricevuti 1/ 5/ 20 

20 Transaction Reference Number : 
21 Related Reference: 
23B Bank Operation Code : CRED 
32A Date Currency Amount : 200501 USO 1000, 
33B Orig Ordered Currency Amount: USO / 1000, 
SOK Ordering Customer :-
MCINNIS USA INC OPERATING ACCOUNT 2000 MANSFIELD, SUITE 300 
MONTREAL QUEBEC H3A 2Y9 CANADA 
52A Ordering Institution: 
BNDCUS33 EXP: NATIONAL BANK OF CANADA NEW YORK BR 

EWYORK,NY 
53B Senders Correspondent : 

59 Beneficiary : 

71A Details of Charges : SHA 
71F Senders Charges : USD/0,00 
72 Sender to Receiver Information : / 

TRAILER INFORMATION : 
CHK 
SRN EXPANSION : 
JPMORGAN CHASE BANK, N.A. NEW YORK,NY 

Usd 336.756,10 3/ 4/ 2020 

1 
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20 Transaction Reference Number : 
- Reference: 
238 Bank Operation Code : CRED 
32A Date Currency Amount : 200501 USO 1000, 
338 Orig Ordered Currency Amount : USO / 1000, 
SOK Ordering Customer :-
MCINNIS USA INC OPERATING ACCOUNT 2000 MANSFIELD, SUITE 300 
MONTREAL QUEBEC H3A 2Y9 CANADA 
52A Ordering Institution: 
- EXP: NATIONAL BANK OF CANADA NEW YORK BR 
NEWYORK,NY 
538 Senders Correspondent : 

59 Beneficiary : 
DAMICO DRY DA C 

17 19 SIR JOHN ROGERSONS S QUAY DUBLIN 2 IRELAND 
70 Details of Payment : 

71A Details of Charges : SHA 
71 F Senders Charges : USD/0,00 
72 Sender to Receiver Information : / 

TRAILER INFORMATION: 
CHK 
SRN EXPANSION : 
JPMORGAN CHASE BANK, N.A. NEW YORK.NY 

USd 436,429.38 ricevuti 20/3/2020 

20 Transaction Reference Number : 
21 Related Reference : 
238 Bank Operation Code : CRED 
32A Date Currency Amount : 200320 USO 436429,38 
338 Orig Ordered Currency Amount : USO / 436429,38 
SOK Ordering Customer :-
MCINNIS USA INC OPERATING ACCOUNT 2000 MANSFIELS SUITE 300 
MONTREAL QUEBEC H3A Y92 CANADA 
52A Ordering Institution: 
BNDCUS33 EXP: NATIONAL BANK OF CANADA NEW YORK BR 
NEWYORK,NY 
538 Senders Correspondent : 

59 Beneficiary : 
DAMICO DRY DA C 

1719 SIR JOHN ROGERSONS S QUAY DUBLIN 2 IRELAND 
70 Details of Payment : 

71A Details of Charges : SHA 
71 F Senders Charges : USD/0,00 
72 Sender to Receiver Information : / 

TRAILER INFORMATION: 
CHK 
SRN EXPANSION : 

2 
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JPMORGAN CHASE BANK, N.A. NEW YORK,NY 

Usd 361.556,61 ricevuti 5/3/2020 

------------------------ Message Text ------------------
20 Transaction Reference Number : 
21 Related Reference : 
23B Bank Operation Code : CRED 
32A Date Currency Amount : 200305 USO 361556,61 
33B Orig Ordered Currency Amount: USO / 361556,61 
SOK Ordering Customer :-
MCINNIS USA INC OPERATING ACCOUNT 2000 MANSFIELD SUITE 300 
MONTREAL QC H3A 2Y9 CANADA 
52A Ordering Institution : 
- EXP: NATIONAL BANK OF CANADA NEW YORK BR 
NEWYORK,NY 
53B Senders Correspondent : 

59 Beneficiary : 
DAMICO DRY DA C 

17 19 SIR JOHN ROGERSONS S QUAY DUBLIN 2 IRELAND 
70 Details of Payment : 

71A Details of Charges : SHA 
71 F Senders Charges : USD/0,00 
72 Sender to Receiver Information : / 

TRAILER INFORMATION: 
CHK 
SRN EXPANSION : 
JPMORGAN CHASE BANK, N.A. NEW YORK,NY 

Usd 315.045,28 ricevuti 14/01/2020 

20 Transaction Reference Number : 
21 Related Reference : 
23B Bank Operation Code : CRED 
32A Date Currency Amount : 200114 USO 315045,28 
33B Orig Ordered Currency Amount: USO / 315045,28 
SOK Ordering Customer : -
MCINNIS USA INC OPERATING ACCOUNT 1350 BOUL RENE LEVESQUE QUEST 
MONTREAL QUEBEC H3G 2W2 CANADA 
52A Ordering Institution: 
- EXP: NATIONAL BANK OF CANADA NEW YORK BR 
NEWYORK,NY 

Senders Correspondent : 

DAMICO DRY DA C 
17 19 SIR JOHN ROGERSONS S QUAY DUBLIN 2 IRELAND 
70 Details of Payment : 

71A Details of Charges : SHA 
71F Senders Charges : USD/0,00 
72 Sender to Receiver Information : / 

3 
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TRAILER INFORMATION : 
CHK:  
SRN EXPANSION : 
JPMORGAN CHASE BANK, N.A. NEW YORK,NY 
  
We inform you that we process your personal data in compliance with the General Data Protection Regulation no. 679/2016 (GDPR). For more information please 
click here. Thank you --
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