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Section 204(h) Notice Not Required in 2007  
for Certain Pension Protection Act Amendments 

by Lynne A. Lacoursière 

On Nov. 6, 2007, the Internal Revenue Service announced that proposed regulations 
to be issued under Section 4980F of the Internal Revenue Code of 1986 (the Code), 
and Section 204(h) of the Employee Retirement Income Security Act of 1974 (ERISA), 
will address the advance notice requirements for certain required amendments 
under the Pension Protection Act of 2006 (the PPA).  

The IRS said the proposed regulations will provide that a reduced single-sum benefit under a traditional 
defined benefit plan resulting from an amendment to substitute the PPA-prescribed interest rate and mortal-
ity table actuarial assumptions under Code Section 417(e)(3) will not require a Section 204(h) notice. Also, 
the proposed regulations will provide that notice of funding-based limitations on certain forms of distribution 
required under ERISA Section 101(j) for amendments restricting benefits in accordance with Code Section 
436 will also satisfy both the timing and content requirements for a Section 204(h) notice. 

Prior to the IRS announcement, there had been some uncertainty as to whether sponsors of defined benefit 
pension plans needed to distribute Section 204(h) notices to participants in connection with the PPA’s man-
datory change in actuarial assumptions for minimum lump sum calculations under Code Section 417(e)(3), 
which takes effect on January 1, 2008. Section 204(h) notices are required if a plan amendment may result in 
a significant reduction in either the rate of future benefit accruals or an early retirement benefit or retirement-
type subsidy. Because the PPA change in actuarial assumptions could result in reduced lump sums for 
some participants, there was concern that such a change would trigger the Section 204(h) notice require-
ment. In general, the 204(h) notice must be given 45 days before the effective date of the amendment. Thus, 
if Section 204(h) notices were required, the deadline for distribution would have been Nov. 15, 2007. After 
the IRS announcement, however, it is now clear a Section 204(h) notice is not needed in this instance, at 
least with respect to “traditional” defined benefit plans where the PPA-prescribed actuarial assumptions are 
substituted for pre-PPA actuarial assumptions under Section 417(e)(3).  
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Some traditional defined benefit plans currently provide for the use of either plan assumptions or the pre-PPA 
actuarial assumptions under Section 417(e)(3), whichever would provide a larger lump sum amount. If the 
plan sponsor now desires to eliminate this “greater of” approach, a 204(h) notice may be required. 

The recent IRS guidance leaves open the possibility that plan sponsors of “nontraditional” defined benefit 
plans, such as cash balance plans, may still need to distribute Section 204(h) notices by Nov. 15. One rea-
son for this is that the PPA permits sponsors of cash balance plans to eliminate “whipsaw” calculations that 
can result in a higher lump sum distribution under Section 417(e) than a participant’s hypothetical account 
balance. Because plan amendments eliminating whipsaw calculations could result in reduced lump sum 
benefits, last December the IRS issued Notice 2007-6, which states that a 204(h) notice is required if a cash 
balance plan is amended to eliminate whipsaw calculations of lump sum distributions.  

For cash balance plans that are not eliminating whipsaw calculations, but otherwise provide lump sum distri-
butions or other forms of benefit (such as level income annuities) that may be affected by the switch to PPA-
prescribed actuarial assumptions, the IRS’s recent guidance supports the view that a Section 204(h) notice 
should not be required simply because of such switch. However, because the IRS limited the scope of its 
recent guidance to “traditional defined benefit plans,” cash balance plan sponsors will have to wait until the 
proposed regulations are issued before they will have a definitive answer. Unfortunately, if the proposed 
regulations require a Section 204(h) notice in cases where the cash balance plan is not eliminating the whip-
saw effect, it will then be too late to provide the notice.  

Sponsors of traditional defined benefit plans should review their provisions for the determination of lump sum 
equivalents, including the provisions for small lump payouts. Where the plan currently requires the use of the 
“greater of” plan assumptions or pre-PPA actuarial assumptions, the new PPA actuarial assumptions under 
Section 417(e)(3) may be substituted in the “better of” formula without a 204(h) notice. However, if the plan 
sponsor wants to eliminate the use of plan assumptions in the formula, a 204(h) notice may be required. 
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This material is not intended to constitute a complete analysis of all tax considerations. Internal Revenue Service regulations  
generally provide that, for the purpose of avoiding United States federal tax penalties, a taxpayer may rely only on formal written  
opinions meeting specific regulatory requirements. This material does not meet those requirements. Accordingly, this material was  
not intended or written to be used, and a taxpayer cannot use it, for the purpose of avoiding United States federal or other tax  
penalties or of promoting, marketing or recommending to another party any tax-related matters. 

This publication is issued periodically to keep Pillsbury Winthrop Shaw Pittman LLP clients and other interested parties 
informed of current legal developments that may affect or otherwise be of interest to them. The comments contained herein 
do not constitute legal opinion and should not be regarded as a substitute for legal advice.  
© 2007 Pillsbury Winthrop Shaw Pittman LLP. All Rights Reserved. 
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