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Delivering Success Across Industries
When it comes to litigation, past performance may indeed be a good indicator of future 
results. That’s one of the reasons why we share details of our successful cases with you 
each year.

This year’s cases cover victories for Pillsbury clients in venues across the country, including 
the 9th, 11th and DC Circuit courts of appeals, U.S. district courts, state courts, arbitration, 
and the World Intellectual Property Organization. Our victorious clients include Safeway, 
the Nuclear Energy Institute, StubHub (a subsidiary of eBay) and New York Life. Several of 
these cases highlight Pillsbury’s strengths in key industry sectors, such as financial services, 
technology, energy and health care. Our lawyers draw upon decades of experience, coupled 
with industry-driven client teams and a trend-spotting, multidisciplinary approach.

Other 2013 litigation practice highlights included:

• The addition of intellectual property litigators to our London and San Diego offices.

• Top-tier recognition from US News & World Report nationally in the fields of appellate 
practice, commercial litigation, bankruptcy litigation, construction litigation, 
environmental litigation, M&A litigation, tax litigation and mass tort litigation/class 
action defense. US News also named 17 of our litigation subpractices across six of our 
offices as achieving local top-tier status.

• Legal 500 US ranking our group for excellence in antitrust, construction litigation, 
environmental litigation, land use and zoning, patent and trademark litigation, tax 
controversy and white collar defense.

The victories cited here were achieved by working shoulder to shoulder with in-house 
counsel and corporate leaders. We thank all of our clients for allowing us to share in their 
victories, large and small.

Please contact us at any time for more information about our litigation practice or to 
discuss any dispute you may be facing.

Kirke M. Hasson 
Litigation Co-Leader

Kenneth W. Taber 
Litigation Co-Leader
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Consumer & Retail

Selling everything from groceries 
to luxury goods, our 2013 
consumer and retail litigation 
clients included Anheuser-Busch, 
Gibson Guitar and Petco.
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“ The firm’s lawyers were well aware 
of the importance of the case to 
us, handled the litigation strategy 
beautifully, were excellent with 
our witnesses and were extremely 
effective in court.”—Robert A. Gordon, 

Senior Vice President and General Counsel, Safeway Inc.

Client: Safeway

Industry: Grocery

Area of Law: Antitrust

Venue: Alameda County (California) 
Superior Court

Result: Motion for judgment granted 
after a three-week trial

Prevailing at Trial to Preserve a Critical Business 
Model from Antitrust Attack
Many North American grocery chains offer fuel rewards on 
gasoline purchases to customers who loyally shop at their 
stores. Such programs are critical in a competitive market-
place: Surveys have found that 92 percent of consumers 
prefer to shop at grocers offering fuel rewards.

So when an antitrust lawsuit brought by an independent 
gas retailer threatened to end the long-standing fuel 
rewards program at Safeway, a grocery chain with more 
than 1,400 stores, the case was closely watched at the 
highest levels of the company. Pillsbury attorneys saved 
the program with a decisive victory after a three-week trial 
in California state court.

The plaintiff alleged that Safeway’s redemption of 
grocery-based fuel promotions had resulted in below-cost 
sales, violating California’s Unfair Practices Act and Unfair 
Competition Law.

In the weeks leading up to the trial, Pillsbury lawyers won 
several rulings that improved the prospects for success at 
trial. A partial summary judgment dismissed a key element 
of the plaintiff’s claimed damages. The court also granted 
a motion to throw out the damages model of the plaintiff’s 
economist, meaning that injunctive relief became all that 
the plaintiff could win in court.

Most of the three-week trial was consumed by the plaintiff 
laying out its case. When the plaintiff rested, Pillsbury 
asked the judge to grant Safeway’s motion for judgment, 
arguing that the plaintiff had failed to prove a violation of 
the law. The trial judge agreed, noting that testimony by 
Safeway’s witnesses convincingly showed the chain had 
adopted its program to compete with other grocers’ fuel 
promotions, and not to injure fuel retailers.
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Client: A name-brand clothing company

Industry: Consumer

Area of Law: Tax controversy

Venue: California Franchise Tax Board

Result: Client received a refund settlement 
of $50 million

Garnering $50 Million in Tax Refunds for a Client
Given that California is the world’s eighth-largest economy, 
many companies view doing business in the state as 
absolutely essential. However, many also view the taxes 
they pay there as disproportionate to the economic benefit 
they receive. Pillsbury is leading the way in rationalizing 
the state’s approach.

In 2013, lawyers in Pillsbury’s State & Local Tax practice 
successfully resolved a major case challenging corporate 
unitary tax assessments in California, obtaining $50 
million from a state that is notoriously tight with corporate 
refunds and tenacious in tax disputes.

The issue was whether a California-based company, which 
had been in existence for well over 100 years, and which 
had been through two leveraged buyouts in 17 years, 
should be able to deduct against its California income 100 
percent of its interest expenses incurred in those transac-
tions. Because the leveraged buyouts (and the borrowings 
related thereto) were activities occurring outside the 
regular course of business operations, the company 
maintained that its interest expenses should be allocated 
entirely to California, not apportioned to all of the states in 
which it did business.

But California tax officials disagreed, leaving the client’s 
accountants stymied by the state. Pillsbury was called in 
to take over.

Pillsbury attorneys had successfully handled a similar 
case a decade earlier for another clothing company based 
in California. In the latest case, the firm successfully 
negotiated a resolution with the Franchise Tax Board on 
the eve of a hearing before the State Board of Equalization, 
obtaining a $50 million refund for the client.

“ Clients found this team to be ‘fantastic at 
representing us in IRS audits and appeals,’ 
acknowledging gratefully that ‘the 
lawyers understand where you want to go 
and they get you there.’”—Chambers USA, on why it 

ranked Pillsbury among the nation’s top tax litigation practices
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“ The fact that the Domain Names Nos. 
1–122 consist of misspellings of the 
Complainant’s well-known STUBHUB 
trade mark and that Domain Name No. 
123 incorporates the Complainant’s 
well-known EBAY trade mark in its 
entirety is clear evidence that all 
the Domain Names were registered 
in bad faith.”—From WIPO Panel decision

Client: StubHub

Industry: Online commerce

Area of Law: Intellectual property

Venue: World Intellectual Property Organization

Result: WIPO ruling that dismantled the 
infringers’ scheme, transferring control 
of the typo domain names to StubHub

Stopping the Theft of Business by Internet 
“Typo-squatters”
When StubHub, the world’s largest fan-to-fan ticket 
marketplace, discovered a complicated scheme meant 
to divert business to a “spoof” website based in China, 
Pillsbury’s lawyers set out to remedy the problem swiftly.

StubHub, a subsidiary of Pillsbury client eBay, learned 
of the unlawful activity when a service call revealed a 
long-time customer had mistakenly purchased (and not 
received) tickets to the New York Yankees home opener on 
StubHome.com—a website whose layout, logo and color 
scheme mimicked StubHub’s.

Pillsbury discovered that the domain name registrant 
owned more than 120 URLs with typo variants on the 
STUBHUB trademark (stabhub.com, stubhuc.com, etc.), 
all of which led to the StubHome website. It was clear 
the registrant intended to take advantage of consumers 
who reached StubHome in error and confuse them into 
making purchases.

The firm’s intellectual property litigators filed a complaint 
with the Geneva-based World Intellectual Property 
Organization (WIPO) under the Uniform Domain Name 
Dispute Resolution Policy, seeking a transfer of all 123 
infringing domain names to StubHub.

Despite an active defense by the domain name owners—
ultimately found to be alter egos of one another—Pillsbury 
prevailed on every one of its arguments and submissions 
to the WIPO panel. The panel ruled in StubHub’s favor 
on all procedural issues as well as the substantive issue 
of bad faith use and registration of all 123 confusing 
domain names.

The ruling stripped the misleading domain names from 
the infringer. Along the way, the panel also ruled that both 
STUBHUB and EBAY are “well-known marks,” a finding 
likely to prove helpful in future disputes.
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Antitrust

Legal 500 calls the Pillsbury 
Antitrust team’s “amazing work …  
a testament to co-ordination between 
teams and communication with 
clients.”



Antitrust

9

“ We are most pleased with the 
outstanding result you obtained. 
Pillsbury’s views were insightful 
and strategic, anticipating for 
us potential consequences, 
implications and possibilities.” 
—Senior legal manager, auto parts manufacturer

Client: Major Japanese auto parts maker

Industry: Automotive manufacturing

Area of Law: Antitrust

Venue: U.S. Department of Justice, 
Criminal Antitrust Division

Result: Investigation closed without charges

Clearing Client in DOJ’s Largest Criminal 
Antitrust Probe
In the biggest criminal antitrust investigation the U.S. 
Department of Justice (DOJ) has ever mounted, amid 
allegations of price fixing and bid rigging by manufacturers 
of automobile parts, Pillsbury helped a major Japanese 
auto parts manufacturer prove its innocence.

After a two-year inquiry, Pillsbury lawyers convinced DOJ 
to halt its investigation of the company. Pillsbury’s strategy 
entailed narrowing the government’s grand jury subpoena, 
conducting an internal investigation including witness 
interviews in both the U.S. and Japan, and pursuing 
numerous discussions with the department’s Criminal 
Antitrust Division.

Pillsbury was able to limit the government’s probe to 
a specific set of auto parts, successfully negotiating a 
DOJ forbearance agreement and establishing a “rolling” 
production schedule for responding to the grand jury 
subpoena. Productions were made in tandem with 
the company’s ongoing internal investigation, allowing 
Pillsbury to start a positive dialogue with DOJ early, 
emphasizing the client’s relative market position, its 
limited penetration in the U.S., and the lack of specific 
anticompetitive agreements or activity affecting the 
U.S. market.

The Pillsbury team also successfully attacked purportedly 
incriminating information provided by competitors 
who were cooperating with DOJ to mitigate their own 
punishment. 

Following a series of presentations, Pillsbury showed that, 
of the 12 company-made parts under DOJ scrutiny, only 
two reached the U.S. market, and those were both subject 
to long-term contracts with an institutional customer.

The investigation has thus far yielded more than $800 
million in criminal fines and prison terms for certain 
Japanese manufacturing executives—but no negative 
results for our client. At the conclusion of Pillsbury’s third 
and final presentation, the DOJ prosecutors advised that, 
based on Pillsbury’s arguments, they had decided to 
cease their investigation.
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“ Pillsbury’s attorneys resolved this legal 
issue quickly and with finality. Their 
mastery of the applicable law was 
evident in the motion to dismiss, which 
went a long way towards inducing our 
competitor to abandon the litigation.” 
—Harlan Hatfield, Vice President, General Counsel and Corporate 

Secretary,  Headwaters Incorporated

Client: Headwaters Resources

Industry: Construction materials

Area of Law: Antitrust

Venue: U.S. District Court for the Middle 
District of Louisiana

Result: After obtaining a court ruling 
requiring plaintiff to substantially 
amend each count of its complaint, 
convinced plaintiff to stipulate to a 
dismissal of its case with prejudice 

Quickly Ending a Competitor’s Antitrust Claims
In 2013, a Pillsbury litigation team needed only a few 
months to fend off a former competitor’s antitrust 
challenge against client Headwaters Resources, a 
leading U.S. purveyor of coal combustion products in the 
heavy construction materials industry. After obtaining a 
favorable ruling on a motion to dismiss, the Pillsbury team 
convinced the plaintiff that surrender was the better part 
of valor.

Plaintiff, a subsidiary of a global conglomerate, filed suit 
in federal court (M.D. La.), alleging Headwaters engaged 
in anticompetitive conduct in violation of federal and state 
antitrust laws. The plaintiff had long been the exclusive 
distributor of fly ash—a byproduct of coal combustion 
used, among other things, to create concrete with lower 
CO2 emissions and energy consumption—from a utility 
plant near Baton Rouge. Plaintiff claimed that, when its 
contract came up for renewal, Headwaters manipulated 
the bidding process, forcing plaintiff into a deal requiring 
it to pay too much for the fly ash. Headwaters allegedly 
then lowered its fly ash prices to squeeze its rival into 
default on required payments to the utility, paving the way 
for Headwaters to take over the distribution contract and 
allegedly monopolize a vaguely defined relevant market. 

In its motion to dismiss, Pillsbury lawyers not only laid out 
the deficiencies in each of plaintiff’s claims but accurately 
anticipated plaintiff’s likely responses with an eye toward 
maximizing the effectiveness of our client’s upcoming 
reply. For example, in response to Headwaters’ challenge 
to both the interstate commerce and geographic market 
allegations of the complaint, plaintiff—as expected—
argued for a broader relevant geographic market. In reply, 
Pillsbury showed plaintiff would face a daunting task 
trying to allege facts demonstrating market power over 
such a wide area. Moreover, Pillsbury argued Headwaters’ 
conduct was more consistent with aggressive competition 
than with anticompetitive behavior. 

The judge found all of plaintiff’s theories of liability wanting. 
The court then set a 30-day deadline for the plaintiff to file 
an amended complaint, if it could do so.

Facing an uphill battle to prepare a viable amended 
complaint, the adversary agreed to a dismissal with 
prejudice. Headwaters made no settlement payment, and 
the court subsequently ordered the action dismissed.
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Securities

We defend companies and their 
senior executives in securities 
class actions, derivative suits and 
corporate governance disputes. 
Recent clients in this area include 
Wells Fargo & Co., BNP Paribas 
and eBay.
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Disproving Allegations in $27 Million Complaint 
from Madoff’s Investment Scam
In the wake of the multibillion-dollar Ponzi scheme 
perpetrated by Bernie Madoff, some victims have sought 
to recoup their losses from other parties. When a major 
financial company, New York Life Insurance, faced a $27 
million claim of this type in Manhattan’s federal court, 
Pillsbury made sure the client was rightly absolved of 
responsibility for Madoff’s fraud.   

The plaintiff, a manufacturing company based in the 
Midwest, had purchased eight variable universal life 
policies from New York Life, the nation’s largest mutual 
insurance company. The plaintiff paid $123 million in 
premiums and directed New York Life to invest all excess 
premiums with a Madoff feeder fund.

In its suit, the plaintiff sought to hold New York Life 
responsible for investment losses following the revelation 
of Madoff’s scam. Pillsbury’s lawyers argued that New 
York Life had not made the promises alleged by the plain-
tiff and that the plaintiff had failed to show any bad faith or 
other alleged wrongdoing by New York Life. In September 
2013, the court agreed, granting Pillsbury’s motions to 
dismiss the complaint in its entirety. 

“ This case was being monitored at the highest levels of the company, and all of us at New 
York Life were pleased with the result.”—Robert Karmen, Vice President and Deputy General Counsel, New York Life 

Client: New York Life Insurance Company

Industry: Insurance

Area of Law: Litigation

Venue: U.S. District Court, Southern 
District of New York

Result: Granted motions to dismiss every 
allegation in the complaint



Securities

13

“ Ninth Circuit Effectively Does Away 
with Securities Claims for Aftermarket 
Purchasers.” 
—Another law firm’s take on the scope of Pillsbury’s victory

Client: Century Aluminum Company, 
its directors and officers

Industry: Manufacturing materials

Area of Law: Securities class actions

Venue: U.S. Court of Appeals for the Ninth Circuit

Result: Won affirmation of Pillsbury’s lower 
court victory and raised standards for 
pleading aftermarket claims under 
section 11 of the Securities Act of 1933

Decision Should Lead to Dismissal at the 
Pleadings Stage of Many Section 11 Cases 
Alleging Only Aftermarket Purchases
For securities fraud defendants, section 11 claims can be 
particularly scary. Unlike the more familiar 10b-5 claims, 
a section 11 plaintiff need not prove that the defendant 
misspoke intentionally or with deliberate recklessness; 
under section 11, a defendant can be liable for even an 
innocent misstatement.

But there are limits. Section 11 plaintiffs must prove 
“tracing.” This means the would-be plaintiff must have 
either bought directly in the public offering covered by 
the misleading registration statement, or bought stock 
traceable to that offering. For companies that have made 
only one offering, this was never any big deal. But once a 
company has made multiple offerings, a plaintiff will likely 
have difficulty proving that the stock he or she bought in 
an anonymous stock market transaction actually had been 
issued under the misleading registration statement, as 
opposed to an earlier offering.

Difficulty proving, yes, but until now, no difficulty pleading. 
Before Pillsbury’s successful attack, courts usually just 
accepted conclusory allegations that the plaintiff could 
trace, even if no facts backed up that allegation. This 
meant that a plaintiff with no hope of tracing could 
still force a class action beyond the pleadings and into 
expensive discovery—and, often, a settlement.

In 2013, Pillsbury attorneys convinced the Ninth Circuit to 
eliminate this practice by applying the Supreme Court’s 
Twombly and Iqbal decisions to allegations of tracing. 
Under the new standard, plaintiffs now must also plead 
facts that “tend to exclude the possibility that [plaintiff’s] 
shares come from the pool of previously issued shares.”

“Standing alone, the conclusory allegation that plaintiffs 
‘purchased Century Aluminum common stock directly 
traceable to the Company’s Secondary Offering’ does not 
allow us to draw a reasonable inference about anything 
because it is devoid of factual content,” the Ninth Circuit 
wrote in striking down such claims.
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Real Estate Development

Pillsbury brings what one 
Chambers USA respondent calls 
“top-flight client service” to real 
estate litigation matters for such 
clients as Boston Properties, 
Shorenstein and Clark Enterprises.
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Protecting the Special Tax Status of Indian  
Tribes, Even in Their Real Estate Commercial  
Joint Ventures
Native American communities are increasingly focused on 
access to capital, economic development and diversifica-
tion beyond casino gaming. In a 2013 appellate win for a 
tribe and its commercial partner, Pillsbury’s attorneys set 
a precedent that preserves such joint ventures as viable 
means for stimulating tribal economies.

The Confederated Tribes of the Chehalis Reservation 
had entered into a joint venture with Great Wolf Resorts 
to develop and operate a water park and lodge on their 
reservation in Thurston County, Washington. The federal 
government owned the land, holding it in trust for the 
Chehalis Tribe. But the county attempted to impose 
significant property taxes on the lodge—approximately 
$100 million for the potential duration of the joint venture’s 
lease of the lodge.

Generally, as a matter of federal law, land held in 
government trust for tribes is not subject to state or local 
taxation. In this case, however, the county contended it 
could tax the improvements to the land because the lodge 
was owned by a joint venture, rather than by the tribe 
itself. The tribe and its joint venturer sought a declaratory 
judgment that the tax was preempted by federal law. After 
the district court granted summary judgment to Thurston 
County, the tribe and its joint venture partner hired 
Pillsbury to handle the appeal.

In a published decision, the U.S. Court of Appeals for 
the Ninth Circuit reversed the district court’s summary 
judgment. Under the Circuit’s decision, permanent 
improvements to land held in trust for tribes cannot 
be subject to any property tax, regardless of how the 
improvements are owned or who owns them.

“ Pillsbury’s advocacy helped the 
Chehalis Tribe preserve our sovereignty. 
The result is important for everyone 
doing business in Indian Country, as 
these joint ventures are important 
to the Tribe and to our non-tribal 
partners.”—David Burnett, Tribal Chairman

Client: Confederated Tribes of the Chehalis 
Reservation and Its Joint Venture with 
Great Wolf Resorts

Industry: Hospitality

Areas of Law: Real estate, Indian law and taxation

Venue: U.S. Court of Appeals for the Ninth Circuit

Result: Persuaded the circuit to overturn 
the lower court, allowing tribal joint 
venture to operate without being 
subject to county property tax
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Insurance Recovery

Pillsbury’s Insurance Recovery 
& Advisory practice dates back 
to the San Francisco earthquake 
of 1906 and, like the risks our 
clients face, has become ever more 
sophisticated. We have recovered 
more than $10 billion of insurance 
policy proceeds for our clients—
more than $1 billion in 2013 alone.
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Holding an Insurer to Its Commitments
When an insurance company tried to avoid covering a 
medical billing company’s potential liability for a breach of 
patient data confidentiality, Pillsbury’s nationally recog-
nized insurance recovery team was retained to make sure 
the insurer paid up—as required by the insurance policy.

The insurer sought a declaratory judgment from the U.S. 
District Court sitting in Los Angeles that it had no obliga-
tion to defend and indemnify its insured against class 
action lawsuits seeking statutory damages for the breach. 
It argued the dispute was subject to a policy exclusion 
barring recovery for violations of statutorily created 
rights. Because California has enacted laws mandating 
the protection of patients’ medical data, the insurance 
company argued it had no duty to cover losses for data 
breaches. The insurer also claimed its policy only covered 

“damages,” and the fixed statutory damages sought by 
the plaintiffs were akin to uninsurable penalties, since 
the plaintiffs did not have to prove actual harm in order 
to recover.

Pillsbury’s team moved to dismiss the insurer’s lawsuit 
with prejudice, countering that patients’ privacy rights had 
long been recognized under common law, and so did not 
fall within the policy’s exclusion for statutorily “created” 
rights, and that statutory damages were certainly not 
uninsurable “penalties.” They backed up their arguments 
with case law showing California courts had recognized a 
constitutional right to privacy since at least 1931.

Siding with Pillsbury, the federal court granted the motion 
to dismiss, with prejudice. Ruling in Pillsbury’s favor on 
these novel issues, the court handed Pillsbury and its 
client a decisive victory on a pair of coverage defenses 
that are increasingly being invoked by insurers hoping to 
escape their duty to cover privacy claims.

“ If [the insurer] had intended to include 
a specific distinction in its exclusion, 
it could have done so when drafting 
its Policy. However, the Court cannot 
read restrictive language into the Policy 
that is not actually there.”—District Judge 

Gary Allen Feess, granting Pillsbury’s motion to dismiss

Client: Health care entity

Industries: Health Care, Insurance

Area of Law: Privacy

Venue: U.S. District Court for the Central 
District of California

Result: Dismissal with prejudice 
of insurer’s lawsuit
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“ Having suffered a total loss, Plaintiff 
is therefore entitled to the full insured 
value of its cargo….”—U.S. District Judge John A. 

Houston, in an order granting LG’s motion for summary judgment

Client: LG Electronics Mobilecomm U.S.A. Inc.

Industry: Telecommunications

Area of Law: Insurance recovery

Venue: U.S. District Court for the 
Southern District of California

Result: Summary judgment in favor of client

Winning a Complete Recovery from Theft 
and Insurer Delay
After a thief stole a trailer containing 14,400 telephone 
handsets belonging to LG Electronics Mobilecomm, the 
company’s cargo insurer added insult to injury by delaying 
efforts to recover phones from police custody—and then 
refusing to pay for the total loss arising from that delay.

Pillsbury’s Insurance Advisory and Recovery practice set 
out to make things right for LG. The result: Summary 
judgment in favor of LG on the issue of whether it had 
suffered a covered total loss.

A month after the December 2009 theft, New York State 
police arrested the suspected perpetrator and recovered 
thousands of stolen handsets. The authorities retained 
the phones as evidence, however, because LG’s insurer 
wanted to preserve its subrogation claims against the 
suspected thief.

LG tried vigorously to obtain the release of the phones 
in a timely manner, telling its insurers that “handsets 
lose value very quickly, as the market life is six months 
or so.” But month after month went by with the phones 
remaining in police custody. By the time the phones were 
finally released, they were out of date and not saleable.

LG advised the insurer that the released phones had lost 
their value and filed a claim for the loss of all the cargo. 
Only then did the insurer tell LG it was denying any 
coverage on the phones previously held by the police. Its 
position was that detention of the products by authorities 
did not constitute a loss covered by the policy, and that 
the policy excluded loss of value due to delays in deliv-
ering cargo.

Pillsbury’s lawyers filed suit against the insurer and 
secured summary judgment on the novel ground that an 
insurer cannot deny coverage for losses caused by its 
own delay.



19

Energy

We represent energy enterprises 
around the globe and across the 
full spectrum of energy sources 
for energy litigation clients such 
as Chevron, Dynegy and Valero.
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“ [T]he Secretary’s position is so 
obviously disingenuous that we 
have no confidence that another 
remand would serve any purpose…. 
[It] reminds us of the lawyer’s song 
in the musical, Chicago–‘Give them 
the old razzle dazzle.’”—Judge Laurence 

Silberman, U.S. Court of Appeals for the District of Columbia, 

ruling in favor of our clients from the nuclear energy industry

Clients: The Nuclear Energy Institute and 
15 utilities owning and operating 
nuclear power plants

Industry: Energy

Area of Law: Regulatory

Venue: U.S. Court of Appeals for the 
District of Columbia Circuit

Result: Order that the Department of Energy 
stop collecting $750 million per 
year in waste disposal fees

Saving Billions for Nuclear Plants  
and Their Electricity Customers
For almost 40 years, Pillsbury has been a leading force 
in the U.S. nuclear energy industry’s efforts to develop 
and implement a national nuclear waste program. After 
the Obama Administration cancelled the planned Yucca 
Mountain waste repository in Nevada, Pillsbury convinced 
the U.S. Court of Appeals for the District of Columbia 
Circuit in 2013 to stop the government from continuing to 
collect $750 million per year in fees from nuclear power 
producers for a now nonexistent waste disposal program.

On behalf of the Nuclear Energy Institute (NEI) and 15 
nuclear utilities, and working with the National Association 
of Regulatory Utility Commissioners (NARUC), Pillsbury 
lawyers were able to get the Department of Energy to 
admit that it would not adjust the nuclear waste fees 
despite the cancellation of the Yucca Mountain project. 
The team then challenged DOE’s refusal to act by filing 
a lawsuit in the U.S. Court of Appeals for the District of 
Columbia Circuit.

Shortly before scheduled oral argument, DOE issued a 
report which purported to meet its obligation to annually 
review the fee. The court then ruled the suit challenging 
the program was premature because of the report, but 
invited the Pillsbury team to come back with a challenge 
to the report itself. Pillsbury promptly filed a new lawsuit.

The court ruled in June 2012 that the DOE’s report was 
“legally defective” and ordered DOE to submit a report 
that met the law’s requirements. Six months later, 
DOE issued a new report, which Pillsbury promptly 
challenged again.

In November 2013, two months after a Pillsbury partner 
argued the case for NEI, NARUC and the individual 
utilities, the appeals court handed down a stinging rebuke 
to the DOE. The Department’s method for calculating the 
fee, the court wrote, was “absolutely useless” and “flatly 
unreasonable.” Until some permanent solution to the 
problem of nuclear waste disposal was put in place, the 
ruling stated, “it seems quite unfair to force petitioners 
to pay fees for a hypothetical option, the costs of which 
might well—the government apparently has no idea—be 
already covered.”

The court ordered that DOE take the required steps to 
set the nuclear waste fee to zero, which will now save 
the nuclear utility industry $750 million per year, for 
“so long as the government has no viable alternative to 
Yucca Mountain.”
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Technology

Pillsbury has long served an 
extensive list of technology-
focused clients, from AT&T to 
Xerox, in innovation centers 
ranging from Silicon Valley to 
Silicon Alley, from San Diego to 
Shanghai.
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“ Abacus has shown that InDyne cannot produce a code sufficient for a substantial 
similarity comparison, an essential element of InDyne’s case.” 
  —U.S. District Judge Anne C. Conway, citing Pillsbury’s work as the basis for her decision

Client: Abacus Technology Corporation

Industry: Information management software

Areas of Law: Intellectual property, copyright, appellate

Venues: U.S. Court of Appeals for the 
Eleventh Circuit, U.S. District Court 
for the Middle District of Florida

Result: Won summary judgment at the district 
court and an affirmance by the 11th Circuit

Tenaciously Using Discovery to Defeat a Larger 
Foe over Software Copyright
In July 2008, Pillsbury client Abacus Technology won a big 
government contract from NASA, replacing InDyne, a far 
larger company, which had been providing communica-
tions and information technology systems at the Kennedy 
Space Center for the previous five years. NASA asked 
Abacus to implement a system similar to the Program 
Information Management System (PIMS) used by InDyne.

Abacus obtained what were supposed to be nonpropri-
etary source code files from an InDyne employee handling 
the contract transition. Two months later, though, InDyne 
belatedly sought to register a copyright for its 2003 PIMS 
Version 2, asking the U.S. Copyright Office for special 
handling because the work was “the subject of prospec-
tive litigation.” After Abacus was sued for copyright 
infringement, Pillsbury lawyers reviewed InDyne’s filing 
and became suspicious.

After fighting successfully for discovery, Pillsbury found 
that InDyne had substantially altered its 2003 PIMS V.2 
source code by the time Abacus received the files, and 
that InDyne hadn’t even saved a copy of the original V.2 
code it registered with the Copyright Office, nor the V.1 
code from which V.2 evolved.

Pillsbury argued that InDyne therefore couldn’t show 
infringement because it could not produce an intact 
version of the code it developed in 2003, nor the version 
it purported to register, to permit a comparison with the 
code Abacus received. The District Court judge agreed, 
awarding summary judgment and costs to Abacus. The 
11th Circuit affirmed just five days after hearing oral 
argument from Pillsbury.

After this victory, Pillsbury filed a petition to recover 
attorneys’ fees on Abacus’ behalf under the Copyright Act 
and won a recovery of nearly $600,000 in fees.
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Pro Bono and Public Policy

We proudly take on high-profile 
causes that draw the attention of 
policymakers in Washington, DC, 
as well as cases for indigent clients 
who need legal assistance in our 
communities.



Pro Bono and Public Policy

24

“ Our Pillsbury lawyers vigorously advocated our position through all stages of our 
effort to fix this flawed and unnecessarily expensive regulatory burden on the 
nation’s municipal clean water agencies.”—Nathan Gardner-Andrews, NACWA General Counsel

Client: National Association of 
Clean Water Agencies

Industry: Municipal sanitation

Area of Law: Environmental–Clean Air Act

Venue: U.S. Court of Appeals for the 
District of Columbia Circuit

Result: The court remanded the air 
quality standards back to EPA 
for reconsideration.

Rolling Back Federal Regulatory Overreach
In 2011, the U.S. Environmental Protection Agency 
promulgated stringent new standards under the Clean Air 
Act setting the maximum amounts of certain pollutants 
that publicly owned water treatment facilities could emit 
into the air when incinerating sewage sludge. Seeing 
the standards as flawed and inadequately supported, the 
National Association of Clean Water Agencies (NACWA) 
retained Pillsbury to fight back on behalf of the nation’s 
municipal clean water agencies.

Since 1970, NACWA has safeguarded the interests of 
publicly owned wastewater treatment agencies, waste-
water collection systems and stormwater management 
agencies ranging in size from metropolitan and county 
agencies to small towns and communities. The associ-
ation counts more than 250 clean water utilities among 
its members.

Pillsbury pointed out that EPA had failed to set standards 
as required by the statute when the agency used data 
from an insufficient number of incinerators and did not 
take variation in sewage sludge content into consideration. 
Our team included former senior EPA officials with experi-
ence in numerous prominent rulemaking and appellate 
challenges to Clean Air Act regulations.

In August 2013, the U.S. Court of Appeals for the District 
of Columbia Circuit agreed in a unanimous opinion in 
favor of NACWA. The three-judge panel concurred with 
Pillsbury’s arguments about EPA’s lack of technical 
support for the standards and remanded the matter back 
to EPA for reconsideration. The agency is now obliged 
to issue new rules based on the legally required evalua-
tion process.

The result was an important victory for NACWA and 
its members. The court’s ruling preserves incineration 
as a viable form of biosolid management and also 
protects the ability of clean water utilities to pursue 
innovative energy recovery projects with sewage sludge 
incineration facilities.
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“ Thanks so much for your superb 
work on this! It is a victory well worth 
celebrating and has saved thousands of 
senior public servants from increased 
risk and truly invasive undermining 
of our privacy rights.”—Susan R. Johnson, 

President, American Foreign Service Association

Clients: The Senior Executives Association, the 
American Foreign Service Association, 
the Assembly of Scientists, the National 
Association of Immigration Judges, and 
several individuals, together representing 
thousands of federal employees

Areas of Law: Constitutional, privacy

Venues: U.S. District Court for the District 
of Maryland, U.S. Congress

Result: Prevented a massive online invasion of 
the privacy of 30,000 federal employees

Successfully Influencing Congress 
Through Litigation
In 2012, Pillsbury and co-counsel from the American Civil 
Liberties Union won a landmark injunction, blocking the 
U.S. government from posting personal financial informa-
tion about tens of thousands of federal employees on the 
Internet. In 2013, we finally convinced Congress to amend 
the law that had threatened our clients’ privacy.

At issue was the STOCK (Stop Trading on Congressional 
Knowledge) Act, which mandated the online publication 
of the private financial information of an estimated 30,000 
executive branch employees. As suggested by its full 
name, the STOCK Act was originally intended to make 
members of Congress and their staffs subject to insider 
trading laws. But, with the expanded scope of the law, and 
its application to tens of thousands of others, the law’s 
potential for visiting mischievous consequences on tens of 
thousands of innocent victims was extraordinary.

Pillsbury and the ACLU persuaded a U.S. District judge to 
block the Internet publication, arguing that these sweeping 
disclosures would violate these employees’ constitutional 
right to “informational privacy.” And in March 2013, we 
also defeated key parts of the government’s motion 
to dismiss.

But our advocacy went beyond the litigation. The case 
was cited in key portions of a congressionally directed 
report that found unprecedented risks in online posting. 
Following this report, in April 2013, Congress took action 
to bring the law in line with the plaintiffs’ arguments. 
Clients such as the Senior Executives Association 
(SEA) credited the legal work with changing the polit-
ical outcome:

“It is SEA’s belief that your efforts on both the Executive 
and Legislative branch cases encouraged Congress to 
act and provided necessary support to our legislative 
strategy,” the organization’s president and general 
counsel wrote in a letter to Pillsbury. “On behalf of SEA’s 
members, we thank you for your efforts in taking on the 
legal challenge to the law.”
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“ You were able to help us when no one else could. I am very grateful 
for the amazing job that you all did for us. I know my family is 
extremely grateful too.”—One of the 13 political asylum recipients Pillsbury helped

Client: 13 members of a Honduran family, 
under threat of deportation 
exposing them to mortal danger

Area of Law: Immigration

Venue: U.S. Citizenship and Immigration Services, 
Department of Homeland Security

Result: After Pillsbury showed the 
extreme danger the clients 
faced, asylum was granted

Giving Lifesaving Representation to 
Asylum-Seekers
Honduras is known as the “world’s murder capital,” with 
good reason. This Central American nation of 8 million has 
the world’s highest murder rate, with 3,547 homicides 
in the first half of 2013 alone. Most of these killings are 
gang-related, making it particularly dangerous to be an 
informant against the gangs in Honduras, or the loved one 
of an informant.

When the relatives of a known gang informant were 
suddenly threatened with deportation from the U.S. back 
to Honduras, Pillsbury lawyers went to work to secure 
political asylum for the family. That work ultimately enabled 
13 family members to remain in the U.S. with their five 
American-born children, instead of trying to hide from the 
notorious MS-13 in the gang’s home country.

The family member who was the informant had provided 
information on MS-13 after that gang ordered him to 
kill his girlfriend. As he and she hid, gang members in 
Honduras executed his father, brother and sister, and 
threatened to burn other family members alive. Valuing 
the informant’s insider knowledge, U.S. officials arranged 
for the family to relocate to the U.S. with legal status and 
other assistance.

Information from the informant ultimately led to the arrest 
of more than 40 MS-13 members in California. But his 
relations with U.S. authorities soured and he was arrested 
for allegedly making false statements—a charge later 
dropped. His role as gang informant then became public 
through press coverage of his arrest.

In 2012, U.S. authorities notified his family of forthcoming 
deportation proceedings. They applied for asylum, but under 
ordinary circumstances would not have qualified because 
they had already been in the country more than a year.

Pillsbury pro bono lawyers spent more than 600 hours 
on the case, preparing extensive legal briefs, declarations 
for each applicant, and supporting documentation that 
showed the family would face extreme peril in Honduras. 
In July 2013, the Department of Homeland Security 
granted asylum to all 13 applicants.
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About Our Litigation Practice
Pillsbury has more than 200 litigators handling complex 
commercial cases, matters of substantial public interest, 
sophisticated technology disputes and a wide variety of other 
assignments. We offer the depth and breadth of knowledge 
across industries necessary to help our clients avoid disputes 
and, when necessary, resolve disputes favorably and 
efficiently, either by trial or settlement. Our practice often 
involves large-scale, complex litigation with multiple parties, 
in multiple proceedings and forums.

The firm’s litigators appear regularly in U.S. federal and state 
courts, and also before regulators, arbitrators and mediators, 
both domestically and internationally. Our attorneys also 
regularly assist clients with internal corporate investigations 
and potentially sweeping e-discovery requests.

About Pillsbury
Pillsbury is a full-service law firm with an industry focus on 
energy and natural resources, financial services including 
financial institutions, real estate and construction, and 
technology. Based in the world’s major financial, technology 
and energy centers, Pillsbury counsels clients on global 
business, regulatory and litigation matters. We work in 
multidisciplinary teams that allow us to understand our 
clients’ objectives, anticipate trends and bring a 360-degree 
perspective to complex business and legal issues—helping 
clients to take greater advantage of new opportunities, 
meet and exceed their objectives and better mitigate risk. 
This collaborative work style helps produce the results our 
clients seek.

Practice Leaders
Kirke M. Hasson 
kirke.hasson@pillsburylaw.com 
415.983.1077

Kenneth W. Taber 
kenneth.taber@pillsburylaw.com 
212.858.1813

For more information about our litigation p  ractice, 
please visit us at www.pillsburylaw.com/litigation.

Litigation Practice Areas
Antitrust & Competition 
Appellate 
Arbitration & Alternative Dispute Resolution 
Construction Counseling & Dispute Resolution 
Corporate Investigations & White Collar Defense 
Employment 
ERISA Litigation 
Federal Tax Controversy & Tax Policy 
Financial Services Litigation 
Government Contracts & Disputes 
Information Law & Electronic Discovery 
Insurance Recovery & Advisory 
IP & Technology Litigation 
Product Liability & Toxic Torts 
Securities Litigation 
State & Local Tax

Related Practice Areas
Aviation, Aerospace & Transportation 
Communications 
Consumer & Retail 
Education 
Energy 
Environment, Land Use & Natural Resources 
Financial Services 
Health Care & Life Sciences  
Hospitality 
Indian Law (American) 
Intellectual Property 
International Trade 
Real Estate 
Regulatory 
Technology 
Wine, Beer & Spirits

Offices
Abu Dhabi 
Houston 
London 
Los Angeles 
Nashville Operations 
New York 
Northern Virginia 
Sacramento 

San Diego 
San Diego 
San Francisco 
Shanghai 
Silicon Valley 
Tokyo 
Washington, DC

North County
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